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al. State v. Macon, 227 N.C. App. 152, 156,
741 S.E.2d 688, 690 (2013); see State v. Shep-
herd, 252 N.C.App. 266, 796 S.E.2d 537, 538
(2017) (unpublished) (determining that the
defendant failed to preserve an issue for
appeal where defendant filed a motion to
compel prior to his first trial which ended in
mistrial, did not renew the motion after the
mistrial, and did not object at trial). Accord-
ingly, a defendant may not rely upon a mo-
tion made at an original trial to preserve
issues for appeal following his conviction in a
subsequent trial.

[9] Defendant filed a motion to release
the officers’ personnel records prior to the
first trial; the first trial ended in a mistrial
on the charges of misdemeanor DWI and
felony habitual DWI. There is no record evi-
dence in this appeal that Defendant made
any request or motion asking the trial court
to review the officers’ personnel records pri-
or to the second trial. Moreover, Defendant
does not claim or argue on appeal that he
moved the trial court prior to his second trial
to review the records or that he requested a
review of the records at his second trial.
Thus, the motion to release made prior to his
first trial had no effect in the second trial.
Shepherd, 796 S.E.2d at 538. As Defendant
made no timely request or motion of the trial
court, he has failed to preserve this issue for
our review. N.C. R. App. P. 10(a)(1).

III. Conclusion

As Defendant offered evidence of his prior
convictions on direct examination as part of
his defense, Defendant’s credibility was not
impeached and thus the requested instruc-
tion was not warranted. Therefore, the trial
court did not err when it denied Defendant’s
request for a jury instruction limiting the
testimony to his truthfulness. Moreover, be-
cause Defendant made no motion to release
prior to his second trial and did not request
review at his second trial, he failed to pre-
serve the issue on appeal.

NO ERROR.

Judges TYSON and YOUNG concur.
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Timothy K. MOORE in his official capaci-
ty as Speaker of the North Carolina
House of Representatives; Philip E. Ber-
ger in his official capacity as President
Pro Tempore of the North Carolina Sen-
ate; David R. Lewis in his official capac-
ity as Chairman of the House Select
Committee on Elections for the 2018
Third Extra Session; Ralph E. Hise in
his official capacity as Chairman of the
Senate Select Committee on Elections
for the 2018 Third Extra Session; The
State of North Carolina; and The North
Carolina State Board of Elections, De-
fendants

No. COA19-762

Court of Appeals of North Carolina.

Filed: February 18, 2020

Background:  Prospective voters brought
action against Speaker of the North Car-
olina House of Representatives, President
Pro Tempore of the North Carolina Sen-
ate, Chairman of the House Select Com-
mittee on Elections, State, and State
Board of Elections, alleging legislation re-
quiring photographic identification (photo
ID) to vote violated Equal Protection
Clause and other state constitutional provi-
sions. Supreme Court transferred case to
three-judge panel of the Superior Court,
Wake County, No. 18 CVS 15292, which
denied voters’ motion for preliminary in-
junction and dismissed claims in part. Vot-
ers appealed.

Holdings:  The Court of Appeals, Hamp-
son, J., held that:

(1) voters’ right to participate in elections
on equal basis regardless of race was
substantial right supporting appeal of
denial of preliminary injunction;
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(2) historical context of legislation sup-
ported finding that legislation was mo-
tivated by racially discriminatory pur-
pose;

(3) departures from normal procedural se-
quence of lawmaking supported finding
that legislation was motivated by ra-
cially discriminatory purpose;

(4) legislative history supported finding
legislation was motivated by racially
discriminatory purpose;

(5) disparate impact on African American
voters supported finding that legisla-
tion was motivated by racially discrimi-
natory purpose;

(6) legislation was not likely to have passed
in the absence of discriminatory pur-
pose; and

(7) issuance of statewide preliminary in-
junction was required to protect vot-
ers’ right to vote on equal terms.

Reversed and remanded with instructions.

1. Appeal and Error O642, 712

Court of Appeals would not take judicial
notice of plaintiff’s notice in trial court of
voluntary dismissal of her claim, which was
one of multiple plaintiffs’ claims challenging
voter identification legislation, where plain-
tiffs failed to move to amend appellate rec-
ord.  N.C. R. App. P. 9(b)(5).

2. Appeal and Error O712

The Court of Appeals will not take judi-
cial notice of a document outside the record
when no effort has been made to include it.
N.C. R. App. P. 9(b)(5).

3. Injunction O1072

The denial of a preliminary injunction is
interlocutory in nature.

4. Appeal and Error O68

A party may appeal an interlocutory or-
der if it deprives him of a substantial right
which he would lose absent a review prior to
final determination.

5. Appeal and Error O68, 71(3)
The burden is on an appellant to estab-

lish that an interlocutory order, such as the
denial of a preliminary injunction, deprives
him of a substantial right which would be
jeopardized absent a review prior to a final
determination on the merits, as necessary for
the order to be appealable.

6. Appeal and Error O68, 71(3)
In determining whether an interlocutory

order, such as the denial of a preliminary
injunction, deprives an appellant of a sub-
stantial right which would be jeopardized
absent a review prior to a final determination
on the merits, as necessary for the order to
be appealable, the Court of Appeals consid-
ers whether the right asserted is substantial
on a case-by-case basis.

7. Appeal and Error O71(3)
African American voters’ right to partici-

pate in elections on equal basis to all other
voters was a substantial right, as necessary
for denial of voters’ motion for preliminary
injunction against enforcement of law requir-
ing photographic identification (photo ID) to
vote to be appealable to protect such right
before final merits adjudication of whether
law violated constitutional voting and equal
protection rights, even though voters could
still participate in upcoming elections by
complying with law’s requirements, where
voters alleged that law’s requirements to ob-
tain photo ID or bypass ID requirement by
other means were themselves racially dis-
criminatory.  U.S. Const. Amends. 14, 15;
N.C. Const. art. 1, §§ 9, 10, 11, 19; N.C. Gen.
Stat. Ann. § 163-82.8A.

8. Constitutional Law O923
African American voters’ allegation that

they were injured by new legislation requir-
ing them to obtain photographic identifica-
tion (photo ID) to vote conferred upon them
standing to challenge whether legislation vio-
lated Equal Protection Clause, even though
voters could obtain ID or bypass ID require-
ment by other means; voters’ alleged injury
was denial of equal treatment in the process
of qualifying to vote under legislation’s new
requirements, which they contended were en-
acted with discriminatory intent and would
disproportionately impact African Americans.



246 N. C. 840 SOUTH EASTERN REPORTER, 2d SERIES

N.C. Const. art. 1, § 19; N.C. Gen. Stat. Ann.
§ 163-82.8A.

9. Courts O493(2)

Federal district court’s granting of pre-
liminary injunction against enforcement of
legislation requiring voters to present photo-
graphic identification (photo ID) to vote did
not divest state appellate court of jurisdiction
to review trial court’s denial of voters’ motion
for similar preliminary injunction, even
though federal injunction would remain in
place at least through upcoming primary
election; federal injunction was merely tem-
porary, timing of any trial and decision on
merits of either state or federal action was
uncertain, and voters’ argument for injunc-
tion solely invoked state constitutional provi-
sions, including state Equal Protection
Clause.  N.C. Const. art. 1, § 19; N.C. Gen.
Stat. Ann. § 163-82.8A.

10. Injunction O1096, 1106

A preliminary injunction will be issued
only (1) if a plaintiff is able to show likelihood
of success on the merits of his case and (2) if
a plaintiff is likely to sustain irreparable loss
unless the injunction is issued, or if, in the
opinion of the court, issuance is necessary for
the protection of a plaintiff’s rights during
the course of litigation.

11. Appeal and Error O3664

In reviewing the denial of a preliminary
injunction, an appellate court is not bound by
the trial court’s findings of fact, but may
weigh the evidence anew and enter its own
findings of fact and conclusions of law de
novo.

12. Appeal and Error O3137, 3664

De novo review requires the Court of
Appeals to consider a question anew, as if not
previously considered or decided, and such a
review of the denial of a preliminary injunc-
tion is based upon the facts and circum-
stances of the particular case.

13. Constitutional Law O3251

If discriminatorily motivated, facially
neutral laws are just as abhorrent, and just
as unconstitutional under the Equal Protec-
tion Clause, as laws that expressly discrimi-

nate on the basis of race.  U.S. Const.
Amend. 14; N.C. Const. art. 1, § 19.

14. Constitutional Law O3251
When considering whether racially dis-

criminatory intent motivates a facially neu-
tral law, a court weighing an Equal Pro-
tection Clause challenge to the law must
undertake a sensitive inquiry into such cir-
cumstantial and direct evidence of intent as
may be available.  U.S. Const. Amend. 14;
N.C. Const. art. 1, § 19.

15. Constitutional Law O3251
To demonstrate that a facially neutral

law was motivated by racially discriminatory
intent in violation of the Equal Protection
Clause, challengers need not show that dis-
criminatory purpose was the sole or even a
primary motive for the legislation, just that it
was a motivating factor.  U.S. Const. Amend.
14; N.C. Const. art. 1, § 19.

16. Constitutional Law O3251
A discriminatory purpose of a facially

race-neutral law, for purposes of an Equal
Protection Clause challenge, may often be
inferred from the totality of the relevant
facts, including the fact, if it is true, that the
law bears more heavily on one race than
another.  U.S. Const. Amend. 14; N.C.
Const. art. 1, § 19.

17. Constitutional Law O3251
In determining whether a facially neu-

tral law was motivated by racially discrimina-
tory intent, for purposes of an Equal Protec-
tion Clause challenge, the ultimate question
is whether the legislature enacted a law be-
cause of, and not in spite of, its discriminato-
ry effect.  U.S. Const. Amend. 14; N.C.
Const. art. 1, § 19.

18. Constitutional Law O3251
Factors that may be considered in de-

termining whether a facially neutral govern-
mental decision was motivated by racially
discriminatory intent in violation of the
Equal Protection Clause include the histori-
cal background of the challenged decision;
the specific sequence of events leading up to
the challenged decision; departures from
normal procedural sequence; the legislative
history of the decision; and of course, the dis-
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proportionate impact of the official action,
that is, whether it bears more heavily on one
race than another.  U.S. Const. Amend. 14;
N.C. Const. art. 1, § 19.

19. Constitutional Law O1040
Once racial discrimination is shown to

have been a substantial or motivating factor
behind enactment of a facially neutral law,
the burden shifts to the law’s defenders to
demonstrate that the law would have been
enacted without this factor, such that the law
does not violate the Equal Protection Clause.
U.S. Const. Amend. 14; N.C. Const. art. 1,
§ 19.

20. Constitutional Law O3251
When determining whether the propo-

nents of a facially neutral law motivated by a
racially discriminatory purpose have met
their burden of showing that the law would
have been enacted without such discriminato-
ry purpose, a court weighing an Equal Pro-
tection Clause challenge to the law must be
mindful that racial discrimination is not just
another competing consideration, and for this
reason, the judicial deference accorded to
legislators when balancing numerous compet-
ing considerations is no longer justified; in-
stead, courts must scrutinize the legislature’s
actual non-racial motivations to determine
whether they alone can justify the legisla-
ture’s choices.  U.S. Const. Amend. 14; N.C.
Const. art. 1, § 19.

21. Civil Rights O1450
If a court finds that a facially neutral

statute is racially discriminatory in violation
of the Equal Protection Clause, it can enjoin
the law.  U.S. Const. Amend. 14; N.C. Const.
art. 1, § 19.

22. Constitutional Law O3251
While discriminatory impact of a facially

race-neutral law can support an inference of
discriminatory intent or purpose, only dis-
criminatory intent or purpose, not discrimi-
natory impact, is required to show a violation
of the Equal Protection Clause.  U.S. Const.
Amend. 14; N.C. Const. art. 1, § 19.

23. Constitutional Law O1021, 3251
The judicial deference generally given to

acts of the General Assembly is not warrant-

ed when an Equal Protection Clause chal-
lenger to a facially neutral law had demon-
strated that the law is the product of a
racially discriminatory purpose or intent and
when the burden shifts to the law’s defender
to show the law would have been enacted
without such purpose or intent; the challeng-
er’s demonstration of discriminatory purpose
or intent effectively overcomes the presump-
tion that acts of the General Assembly are
constitutional.  U.S. Const. Amend. 14; N.C.
Const. art. 1, § 19.

24. Constitutional Law O3251

A historical pattern of laws producing
racially discriminatory results provides im-
portant context for determining whether the
same decisionmaking body has enacted an-
other law with discriminatory purpose in vio-
lation of the Equal Protection Clause.  U.S.
Const. Amend. 14; N.C. Const. art. 1, § 19.

25. Constitutional Law O3284
 Election Law O607

Historical context for passage of law
requiring voters to present photographic
identification (photo ID) to vote supported
finding that law was motivated by racially
discriminatory purpose, for purposes of
Equal Protection Clause challenge to law,
where longstanding pattern of race-based
voter suppression and other racial discrimi-
nation existed in state, race and political
party were strongly correlated and provided
incentive for intentional discrimination by
opponents of party to which most African
Americans belonged, prior photo ID law,
which was passed swiftly after relaxation of
federal anti-discrimination oversight, was
found unconstitutionally discriminatory, and
new photo ID law was passed based on
same data as prior, unconstitutional law de-
spite no change in patterns of political po-
larization by race.  U.S. Const. Amend. 14;
N.C. Const. art. 1, § 19; N.C. Gen. Stat.
Ann. §§ 163-82.8A, 163-166.16, 163-166.17,
163-166.18, 163-166.7, 163-22, 163-227.2, 163-
229, 163-230.2.

26. Constitutional Law O3251

In considering the specific sequence of
events leading up to a governmental decision,
for purposes of determining whether the de-
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cision was motivated by a racially discrimina-
tory purpose or intent in violation of the
Equal Protection Clause, a court must con-
sider departures from the normal procedural
sequence, which may demonstrate that im-
proper purposes are playing a role.  U.S.
Const. Amend. 14; N.C. Const. art. 1, § 19.

27. Constitutional Law O3284
 Election Law O607

General Assembly’s departures from
normal procedural sequence of lawmaking in
enacting law requiring voters to present pho-
tographic identification (photo ID) supported
finding that law was motivated by racially
discriminatory intent, namely, to impede Af-
rican Americans as voters likely to vote for
Democrats, for purposes of equal protection
challenge to law; large number of legislators
who voted in favor of photo ID law had
previously voted for prior version that court
struck down as discriminatorily motivated,
discriminatory intent of legislators was likely
to persist through short period of time, law
was passed in short timeframe by lame-duck
Republican supermajority, with limited de-
bate and public input, and without further
study of effects on voters of color, and pro-
posed ameliorative amendments were sum-
marily rejected.  U.S. Const. Amend. 14;
N.C. Const. art. 1, § 19; N.C. Gen. Stat. Ann.
§§ 163-82.8A, 163-166.16, 163-166.17, 163-
166.18, 163-166.7, 163-22, 163-227.2, 163-229,
163-230.2.

28. Constitutional Law O3284
 Election Law O607

Legislative history of law requiring vot-
ers to present photographic identification
(photo ID) weighed in favor of finding that
law was motivated by racial discrimination,
for purposes of Equal Protection Clause chal-
lenge to law, where after prior version of law
was struck down by court as unconstitution-
ally discriminatory, legislature refused to ob-
tain updated data on effects of new legisla-
tion’s provisions, instead relying on same
data as that underlying prior version of law,
and legislature chose not to allow types of ID
disproportionately held by African Ameri-
cans, such as public assistance IDs, to satisfy
ID requirement.  U.S. Const. Amend. 14;
N.C. Const. art. 1, § 19; N.C. Gen. Stat. Ann.

§§ 163-82.8A, 163-166.16, 163-166.17, 163-
166.18, 163-166.7, 163-22, 163-227.2, 163-229,
163-230.2.

29. Constitutional Law O3040
Showing disproportionate impact, even if

not overwhelming impact, of a facially neu-
tral law suffices to establish one of the cir-
cumstances evidencing discriminatory intent,
for purposes of an Equal Protection Clause
challenge to the law.  U.S. Const. Amend. 14;
N.C. Const. art. 1, § 19.

30. Constitutional Law O3284
 Election Law O607

Disparate impact on African Americans
of law requiring voters to present photo-
graphic identification (photo ID) supported
finding that law was motivated by discrimi-
natory intent, for purposes of equal protec-
tion challenge to law, even though voters
could obtain IDs for free or vote without
IDs by completing affidavits; African Ameri-
cans were more than twice as likely as white
voters to lack forms of ID considered ac-
ceptable under photo ID law and to have
unacceptable forms of ID, such as public as-
sistance or federally-issued IDs, African
Americans were more likely to lack re-
sources to travel and acquire IDs, and affi-
davit would constitute additional burden not
placed on voters with IDs and would only
allow casting of provisional ballot, which
could be rejected.  U.S. Const. Amend. 14;
N.C. Const. art. 1, § 19; N.C. Gen. Stat.
Ann. §§ 163-82.A, 163-166.16, 163-166.17,
163-166.18, 163-166.7, 163-22, 163-227.2, 163-
229, 163-230.2.

31. Constitutional Law O3284
 Election Law O607

Constitutional amendment requiring
General Assembly to enact law requiring vot-
ers to present photographic identification
(photo ID) did not alone justify General As-
sembly’s passage of photo ID law that was
motivated by racially discriminatory purpose,
and, thus, law was not likely to have passed
in the absence of such discrimination, for
purposes of equal protection challenge to
law; amendment allowed exceptions to any
voter ID law, but General Assembly only
permitted forms of ID that African Ameri-
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cans disproportionately lacked, excluded
forms of ID that African Americans were
more likely to have, and summarily rejected
measures to reduce disparate impact of law,
and General Assembly unnecessarily by-
passed ordinary legislative process to pass
law during brief window of time when Re-
publicans still held supermajority.  U.S.
Const. Amend. 14; N.C. Const. art. 1, § 19,
art. 6, §§ 2, 3; N.C. Gen. Stat. Ann. §§ 163-
82.8A, 163-166.16, 163-166.17, 163-166.18, 163-
166.7, 163-22, 163-227.2, 163-229, 163-230.2.

32. Injunction O1106, 1109
In determining whether a plaintiff is

likely to sustain irreparable loss unless a
preliminary injunction is issued or whether
issuance is necessary for the protection of
the plaintiff’s rights during the course of
litigation, a court must weigh the equities for
and against a preliminary injunction.

33. Constitutional Law O1466
Voters have a fundamental constitutional

right to participate in elections on an equal
basis.  U.S. Const. Amends. 14, 15.

34. Injunction O1346
Absent issuance of preliminary injunc-

tion against enforcement of legislation re-
quiring voters to present photographic iden-
tification (photo ID), African American voters
who sought injunction would likely suffer
irreparable harm, and, thus, injunction was
warranted; disproportionate burdens on Afri-
can American voters in general, such as re-
quirement to obtain form of ID that such
voters disproportionately lacked and alter-
nate requirement of swearing affidavit and
casting mere provisional ballot, would deny
voters equal treatment in their fundamental
right to vote, public interest favored permit-
ting as many qualified voters to vote as
possible, and injunction would prevent voter
confusion, which could impact turnout.  U.S.
Const. Amends. 14, 15; N.C. Const. art. 1,
§§ 9, 10, 11, 19; N.C. Gen. Stat. Ann. §§ 163-
82.8A, 163-166.16, 163-166.17, 163-166.18, 163-
166.7, 163-22, 163-227.2, 163-229, 163-230.2.

35. Injunction O1346
Appropriate scope of preliminary injunc-

tion against enforcement of allegedly racially
discriminatory law requiring voters to pres-

ent photographic identification (photo ID)
was statewide, rather than limited to individ-
ual African American voters who sought in-
junction; alleged constitutional violation,
namely, law in violation of Equal Protection
Clause, impacted entire state.  U.S. Const.
Amend. 14; N.C. Const. art. 1, § 19; N.C.
Gen. Stat. Ann. §§ 163-82.8A, 163-166.16, 163-
166.17, 163-166.18, 163-166.7, 163-22, 163-
227.2, 163-229, 163-230.2.

West Codenotes

Validity Called into Doubt

N.C. Gen. Stat. Ann. §§ 163-82.8A, 163-
166.16, 163-166.17, 163-166.18, 163-166.7, 163-
22, 163-227.2, 163-229, 163-230.2.

Appeal by Plaintiffs from Order entered 19
July 2019 by Judges Nathaniel J. Poovey,
Vince M. Rozier, Jr., and Michael J. O’Fogh-
ludha in Wake County Superior Court.
Heard in the Court of Appeals 22 January
2020. Wake County, No. 18 CVS 15292

Southern Coalition for Social Justice, by
Jeffrey Loperfido and Allison J. Riggs, and
Paul, Weiss, Rifkind, Wharton & Garrison
LLP, by Andrew J. Ehrlich, Ethan Merel,
Apeksha Vora, Jane B. O’Brien, Paul D.
Brachman, Jessica Anne Morton, and Laura
E. Cox, pro hac vice, for plaintiffs-appellants.

Phelps Dunbar LLP, by Nathan A. Huff,
and Cooper & Kirk, PLLC, by David H.
Thompson, Peter A. Patterson, and Nicole
Frazer Reaves, pro hac vice, and by Nicole J.
Moss, for legislative defendants-appellees.

Attorney General Joshua H. Stein, by Spe-
cial Deputy Attorney General Olga E. Vysot-
skaya de Brito, Senior Deputy Attorney Gen-
eral Amar Majmundar, and Special Deputy
Attorney General Paul M. Cox, for defen-
dants-appellees the State of North Carolina
and the North Carolina State Board of Elec-
tions.

HAMPSON, Judge.

Factual and Procedural Background

[1, 2] Jabari Holmes, Fred Culp, Daniel
E. Smith, Brendon Jaden Peay, Shakoya
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Carrie Brown, and Paul Kearney, Sr. (collec-
tively, Plaintiffs)1 appeal from an Order De-
nying Plaintiffs’ Motion for Preliminary In-
junction and Denying in Part and Granting in
Part Defendants’ Motions to Dismiss (Order)
filed on 19 July 2019, concluding in part
Plaintiffs were not entitled to a preliminary
injunction enjoining Senate Bill 824, titled
‘‘An Act to Implement the Constitutional
Amendment Requiring Photographic Identi-
fication to Vote,’’ (S.B. 824),2 which estab-
lished, inter alia, photographic voter identifi-
cation (photo ID) requirements for elections
in North Carolina. The Record before us
tends to show the following:

On 6 November 2018, a majority of North
Carolina voters, approximately 55%, voted in
favor of amending Article VI of the North
Carolina Constitution by requiring voters to
present qualifying photo ID before casting a
ballot. Sections 2(4) and 3(2) of Article VI of
the North Carolina Constitution now provide:

Voters offering to vote in person shall
present photographic identification before
voting. The General Assembly shall enact
general laws governing the requirements
of such photographic identification, which
may include exceptions.

N.C. Const. art. VI, §§ 2(4), 3(2).
Less than a month after approval of this

constitutional Amendment and during a
‘‘lame-duck’’ legislative session, the General
Assembly passed S.B. 824 as implementing
legislation on 6 December 2018. Governor
Roy Cooper (Governor Cooper) vetoed S.B.
824 on 14 December 2018. Five days later,

the General Assembly reconvened and over-
rode Governor Cooper’s veto. Thus, on 19
December 2018, S.B. 824 became law. 2018
N.C. Sess. Law 144.

At its core, S.B. 824 requires all voters,
both those voting in person or by absentee
ballot, ‘‘produce’’ an acceptable form of iden-
tification ‘‘that contain[s] a photograph of the
registered voter[.]’’ Id. § 1.2(a); see also id.
§ 1.2(e). Section 1.2(a) designates ten differ-
ent forms of acceptable IDs:

1. North Carolina driver’s licenses;

2. Certain nontemporary IDs issued by the
Division of Motor Vehicles (DMV);

3. United States passports;

4. North Carolina voter photo-ID cards;

5. Tribal enrollment cards issued by a
state or federally recognized tribe;

6. Certain student IDs issued by post-
secondary institutions;

7. Certain employee IDs issued by a state
or local government entity;

8. Out-of-state driver’s licenses or special
ID cards for nonoperators for newly
registered voters;

9. Military IDs issued by the United States
government; and

10. Veterans IDs issued by the United
States Department of Veterans Af-
fairs.

Id. § 1.2(a). Under this Section, the first
eight forms of ID may be used only if ‘‘valid
and unexpired, or TTT expired for one year or

1. On 18 September 2019, Plaintiffs filed a Mo-
tion with this Court requesting we take judicial
notice of Plaintiff Shakoya Carrie Brown’s No-
tice of Voluntary Dismissal filed with the trial
court on 16 September 2019. However, Plaintiffs
have failed to make a motion to amend the
Record under N.C.R. App. P. 9(b)(5), which is
‘‘the proper method to request amendment of the
record[.]’’ Horton v. New South Ins. Co., 122 N.C.
App. 265, 267, 468 S.E.2d 856, 857 (1996). Fur-
ther, ‘‘we will not take judicial notice of a docu-
ment outside the record when no effort has been
made to include it.’’ Id. at 268, 468 S.E.2d at
858. Accordingly, we deny Plaintiffs’ Motion.
Plaintiffs also have not filed any motion in this
Court requesting Ms. Brown be dismissed or
permitted to withdraw from this appeal.

2. S.B. 824 was subsequently enacted as North
Carolina Session Law 2018-144. See 2018 N.C.

Sess. Law 144 (N.C. 2018) (codified as amended
at N.C. Gen. Stat. §§ 20-37.7; 130A-93.1; 161-10;
163A-741, -821, -867, -869, -869.1, -913, -1133-
34, -1137, -1145.1-3, -1298, -1300, -1303, -1306-
10, -1315, - 1368, -1389, -1411, -1520 (2018)); see
also 2018 N.C. Sess. Law 146, § 3.1(a) (N.C.
2018) (authorizing the recodification of Chapter
163A into Chapters 163, 138A, and 120C). The
challenged provisions of S.B. 824 are now found
at Sections 163-82.8A (photo-ID requirement), -
166.16 (list of valid photo IDs), -166.17 (student-
ID requirements), -166.18 (government-ID re-
quirements), -229 (absentee ballots), - 230.2 (ab-
sentee ballots), -166.7, -227.2, and -22 of our
General Statutes. See N.C. Gen. Stat. §§ 163-
82.8A; -166.16-18; -229; -230.2; -166.7; -227.2; -
22 (2019). Because the parties refer to Session
Law 824 as S.B. 824, we too refer to it as S.B.
824.
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less[.]’’ Id. Whereas, military and veterans
IDs may be used ‘‘regardless of whether the
identification contains a printed expiration or
issuance date[.]’’ Id. Moreover, if a voter is
sixty-five years old or older, any expired
form of identification allowed above is
deemed valid if it was unexpired on the
voter’s sixty-fifth birthday. Id. Student and
government-employee IDs, however, do not
automatically qualify as acceptable IDs. In-
stead, post-secondary institutions and public
employers must apply to the North Carolina
State Board of Elections for approval of their
IDs. See id. §§ 1.2(b)-(c) (containing original
approval process); see also 2019 N.C. Sess.
Law 22, §§ 2-3 (N.C. 2019) (amending ap-
proval process).

S.B. 824 also contains two ways for voters
to obtain free photo-ID cards. First, a regis-
tered voter may visit their county board of
elections and receive an ID ‘‘without charge’’
so long as the voter provides their name,
date of birth, and the last four digits of their
social security number. 2018 N.C. Sess. Law
144, § 1.1(a). Second, under Section 1.3(a),
voters over the age of seventeen may obtain
free of charge a nonoperator-ID card from
the DMV as long as the voter provides cer-
tain documentation, such as a birth certifi-
cate. Id. § 1.3(a). If the voter does not have
this documentation, the State must supply it
free of charge. See id. § 3.2(b). Similarly, if a
registered voter’s driver’s license has been
‘‘seized or surrendered due to cancellation,
disqualification, suspension, or revocation[,]’’
the DMV must automatically mail the voter a
‘‘special identification card’’ that can be used
for voting. Id. § 1.3(a).

Lastly, S.B. 824 contains several exemp-
tions to its photo-ID requirements. Exemp-
tions exist for voters who (1) have ‘‘a reli-
gious objection to being photographed,’’ (2)
are victims of a recent natural disaster, or (3)
‘‘suffer[ ] from a reasonable impediment that
prevents [them] from presenting photograph
identification[.]’’ Id. § 1.2(a). If one of these
circumstances applies, a voter may cast a
‘‘provisional ballot’’ by ‘‘complet[ing] an affi-
davit under penalty of perjury at the voting
place’’ affirming their identity and their rea-
son for not presenting photo ID. Id. After

submitting this affidavit, the county board of
elections ‘‘shall find that the provisional bal-
lot is valid unless the county board has
grounds to believe the affidavit is false.’’ Id.
In a similar vein, if a registered voter fails to
bring their acceptable ID to the polls, the
voter may ‘‘cast a provisional ballot that is
counted only if the registered voter brings an
acceptable form of photograph identification
TTT to the county board of elections no later
than the end of business on the business day
prior to the canvass TTT of elections[.]’’ Id.

On the same day S.B. 824 became law,
Plaintiffs filed their Verified Complaint
(Complaint) in this action in Wake County
Superior Court against Timothy K. Moore, in
his official capacity as Speaker of the North
Carolina House of Representatives; Philip E.
Berger, in his official capacity as President
Pro Tempore of the North Carolina Senate;
David R. Lewis, in his official capacity as
Chairman of the House Select Committee on
Elections for the 2018 Third Extra Session;
Ralph E. Hise, in his official capacity as
Chairman of the Senate Select Committee on
Elections for the 2018 Third Extra Session
(collectively, Legislative Defendants); the
State of North Carolina; and the North Car-
olina State Board of Elections (collectively,
State Defendants).3 In their Complaint,
Plaintiffs alleged six causes of action claiming
S.B. 824 facially violates various provisions of
the North Carolina Constitution. In particu-
lar, Plaintiffs alleged S.B. 824 violates the
Equal Protection Clause found in Article I,
Section 19 of the North Carolina Constitu-
tion, claiming S.B. 824 was enacted with ra-
cially discriminatory intent and thereby in-
tentionally discriminates against voters of
color (Discriminatory-Intent Claim). The
same day, Plaintiffs also filed a Motion for
Preliminary Injunction (Preliminary-Injunc-
tion Motion) seeking a preliminary injunction
to prevent ‘‘Defendants from implementing
in any regard, relying on, enforcing, conduct-
ing elections, or preparing to conduct any
elections in conformity with the voter ID
provisions of [S.B.] 824, specifically Parts I
and IV.’’ In response, Legislative and State
Defendants each filed Motions to Dismiss on

3. We refer to both Legislative and State Defen- dants collectively as Defendants.
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22 January and 21 February 2019, respec-
tively.

The Chief Justice of the North Carolina
Supreme Court transferred this case to a
three-judge panel on 19 March 2019. See
N.C. Gen. Stat. § 1-267.1(a1) (2019) (requir-
ing the transfer of ‘‘any facial challenge to
the validity of an act of the General Assem-
bly’’ to a three-judge panel of the Superior
Court of Wake County). After hearing argu-
ments from the parties, the three-judge pan-
el entered its Order on Defendants’ Motions
to Dismiss and Plaintiffs’ Preliminary-Injunc-
tion Motion on 19 July 2019. In its Order, the
trial court dismissed all of Plaintiffs’ claims
except for Plaintiffs’ Discriminatory-Intent
Claim, concluding ‘‘Plaintiffs have made suffi-
cient factual allegations to support’’ this
Claim. However, a majority of the panel de-
nied Plaintiffs’ Preliminary-Injunction Mo-
tion, concluding ‘‘Plaintiffs have failed to
demonstrate a likelihood of success on the
merits’’ of their Discriminatory-Intent Claim.
One judge dissented from the portion of the
Order denying Plaintiffs’ Preliminary-Injunc-
tion Motion because, in his opinion and based
on the evidence before the panel, ‘‘Plaintiffs
have shown a reasonable probability of suc-
cess on the merits [of Plaintiffs’ Discrimina-
tory-Intent Claim] and that the issuance of
an injunction is necessary to protect Plain-
tiffs’ rights during the litigation.’’ (citation
omitted). On 24 July 2019, Plaintiffs filed
Notice of Appeal from the trial court’s Order.
See N.C. Gen. Stat. § 7A-27(b)(3)(a) (2019).

Appellate Jurisdiction

The trial court’s Order in this case both
partially dismissed Plaintiffs’ claims and de-
nied the Preliminary-Injunction Motion. This
Order does not contain a certification of the
dismissed claims for immediate appeal under
Rule 54(b), and Plaintiffs do not bring for-
ward any arguments regarding the dismissed
claims. Thus, we do not address the trial
court’s dismissal of those claims and leave
that aspect of the Order undisturbed. Rather,
Plaintiffs only contend the trial court erred
in denying the Preliminary-Injunction Mo-
tion.

[3, 4] The denial of a preliminary injunc-
tion is interlocutory in nature. See A.E.P.
Industries v. McClure, 308 N.C. 393, 400, 302

S.E.2d 754, 759 (1983) (citation omitted); see
also Cagle v. Teachy, 111 N.C. App. 244, 247,
431 S.E.2d 801, 803 (1993) (‘‘An interlocutory
order TTT is one made during the pendency
of an action which does not dispose of the
case, but leaves it for further action by the
trial court in order to settle and determine
the entire controversy.’’ (citation omitted)). A
party may appeal an interlocutory order if it
‘‘deprives the appellant of a substantial right
which he would lose absent a review prior to
final determination.’’ A.E.P. Industries, 308
N.C. at 400, 302 S.E.2d at 759.

[5, 6] A substantial right has consistently
been defined as ‘‘a legal right affecting or
involving a matter of substance as distin-
guished from matters of form: a right materi-
ally affecting those interests which one is
entitled to have preserved and protected by
law: a material right.’’ Gilbert v. N.C. State
Bar, 363 N.C. 70, 75, 678 S.E.2d 602, 605
(2009) (alteration, citation, and quotation
marks omitted). ‘‘The burden is on the appel-
lant to establish that the order deprives the
appellant of a substantial right which would
be jeopardized absent a review prior to a
final determination on the merits.’’ Coates v.
Durham Cty., ––– N.C. App. ––––, ––––, 831
S.E.2d 392, 394 (2019) (citation and quotation
marks omitted). ‘‘We consider whether a
right is substantial on a case-by-case basis.’’
Gilbert, 363 N.C. at 75, 678 S.E.2d at 605.

Here, Plaintiffs assert the Order affects a
substantial right of theirs—namely, ‘‘the
right to vote on equal terms and free from
intentional discrimination[.]’’ Indeed, our Su-
preme Court has recognized: ‘‘The right to
vote is one of the most cherished rights in
our system of government, enshrined in both
our Federal and State Constitutions.’’ Blank-
enship v. Bartlett, 363 N.C. 518, 522, 681
S.E.2d 759, 762 (2009) (citing U.S. Const.
amend. XV; N.C. Const. art. I, §§ 9, 10, 11);
see also Wesberry v. Sanders, 376 U.S. 1, 17,
84 S.Ct. 526, 535, 11 L. Ed. 2d 481, 492 (1964)
(‘‘No right is more precious in a free country
than that of having a voice in the election of
those who make the laws under which, as
good citizens, we must live. Other rights,
even the most basic, are illusory if the right
to vote is undermined.’’). More specifically,
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though, Plaintiffs contend their substantial
right—‘‘to go to the polls in the March 2020
primary [and in the fall general elections]
under laws that were not designed to make it
harder for them and other voters of color to
vote’’—will be lost absent review and imposi-
tion of a preliminary injunction by this Court.

[7, 8] In contrast, Legislative Defendants
argue no substantial right of these individu-
al Plaintiffs will be lost absent review be-
cause all Plaintiffs will be able to vote under
S.B. 824. However, Legislative Defendants
fundamentally miss the point—and, indeed,
the substantial right that would be lost ab-
sent appeal. ‘‘In decision after decision, [the
United States Supreme] Court has made
clear that a citizen has a constitutionally
protected right to participate in elections on
an equal basis with other citizens in the
jurisdiction.’’ Dunn v. Blumstein, 405 U.S.
330, 336, 92 S.Ct. 995, 1000, 31 L. Ed. 2d 274,
280 (1972) (emphasis added) (citations omit-
ted). Thus, where Plaintiffs have sufficiently
alleged, as discussed in more detail infra,
S.B. 824 denies Plaintiffs the ‘‘right to partic-
ipate in elections on an equal basis with other
citizens in [North Carolina]’’ because S.B.
824’s restrictions, which were enacted with
discriminatory intent, disproportionately im-
pact African American voters’—and thus
Plaintiffs’—ability to vote in comparison to
white voters, Plaintiffs have demonstrated a
substantial right that will be lost absent im-
mediate appeal. Id. (citations omitted); see
also League of Women Voters of N.C. v.
North Carolina, 769 F.3d 224, 229-30 (4th
Cir. 2014) (addressing an interlocutory ap-
peal from a district court’s denial of a prelim-
inary injunction where the plaintiffs chal-
lenged H.B. 589, North Carolina’s previous
voter-ID-requirement law, on the grounds

that it violated equal protection provisions of
the United States Constitution). This is so
because it is the right to participate in elec-
tions on an equal basis that is substantial;
accordingly, whether Plaintiffs could conceiv-
ably still participate in the elections—by
jumping through the allegedly discriminatory
hoops of S.B. 824—is, in and of itself, not
determinative of whether or not S.B. 824
negatively affects the substantial right
claimed by Plaintiffs in this case.4

Lastly, on 31 December 2019, a federal
district court granted a preliminary injunc-
tion enjoining, inter alia, S.B. 824’s voter-ID
provisions, concluding the plaintiffs in that
case had satisfied their burden of showing a
likelihood of success on their claim that these
provisions were impermissibly motivated, at
least in part, by discriminatory intent in vio-
lation of the Equal Protection Clause of the
United States Constitution. See N.C. State
Conference of the NAACP v. Cooper, 430 F.
Supp. 3d 15, 53, 2019 WL 7372980 (M.D.N.C.
2019). At oral arguments in the present case,
Legislative Defendants argued the federal
district court’s granting of a preliminary in-
junction divests this Court of jurisdiction be-
cause Plaintiffs can no longer show a sub-
stantial right that will be lost given the fact
that an injunction will remain in place at
least through the March primaries.

[9] However, the federal district court’s
injunction is merely temporary, and the tim-
ing of any trial and decision on the merits in
either the state or federal litigation is uncer-
tain. Moreover, Plaintiffs’ Discriminatory-In-
tent Claim here solely invokes protections
under our state Constitution. See Evans v.
Cowan, 122 N.C. App. 181, 183-84, 468

4. In a similar vein, Legislative Defendants assert
for these same reasons—i.e., Plaintiffs could still
vote under S.B. 824—that Plaintiffs necessarily
lack standing to challenge S.B. 824 because they
have ‘‘shown no likelihood of harm.’’ However,
just as with the substantial-right analysis, Legis-
lative Defendants again miss the mark regarding
Plaintiffs’ alleged actual injury, which is the dis-
criminatory burdens S.B. 824 imposes on Plain-
tiffs’ right to participate in elections on an equal
basis. See, e.g., Fla. Gen. Contractors v. Jackson-
ville, 508 U.S. 656, 666, 113 S.Ct. 2297,2303,
124 L. Ed. 2d 586, 597 (1993) (explaining in the
context of an equal protection claim, the ‘‘injury

in fact’’ was the ‘‘denial of equal treatment TTT

not the ultimate inability to obtain the benefit’’
(citation omitted)). Here, Plaintiffs’ alleged injury
in fact is the denial of equal treatment regarding
Plaintiffs’ ability to comply with S.B. 824’s re-
quirements, which Plaintiffs’ have sufficiently al-
leged were enacted with discriminatory intent
and disproportionately impact African Ameri-
cans. That Plaintiffs may ultimately be able to
vote in accordance with S.B. 824’s requirements
is not determinative of whether compliance with
S.B. 824’s commands results in an injury to
Plaintiffs.
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S.E.2d 575, 577 (requiring our state courts to
make an ‘‘independent determination’’ of a
plaintiff’s claims under the North Carolina
Constitution (citations omitted)), aff’d per cu-
riam, 345 N.C. 177, 477 S.E.2d 926 (1996).
Therefore, we conclude this Court has juris-
diction to address the merits of Plaintiffs’
appeal from the denial of the Preliminary-
Injunction Motion.

Issue

The sole issue on appeal is therefore
whether the trial court erred in denying
Plaintiffs’ Motion to preliminarily enjoin S.B.
824’s voter-ID requirements.

Analysis

I. Standard of Review

[10–12] In reviewing a trial court’s order
denying a preliminary injunction, our Court
has explained our standard of review:

A preliminary injunction is an extraordi-
nary measure taken by a court to preserve
the status quo of the parties during litiga-
tion. It will be issued only (1) if a plaintiff
is able to show likelihood of success on the
merits of his case and (2) if a plaintiff is
likely to sustain irreparable loss unless the
injunction is issued, or if, in the opinion of
the Court, issuance is necessary for the
protection of a plaintiff’s rights during the
course of litigation. In reviewing the denial
of a preliminary injunction, an appellate
court is not bound by the trial court’s
findings of fact, but may weigh the evi-
dence anew and enter its own findings of
fact and conclusions of law; our review is
de novo. De novo review requires us to
consider the question anew, as if not previ-
ously considered or decided, and such a
review of the denial of a preliminary in-
junction is based upon the facts and cir-
cumstances of the particular case.

Kennedy v. Kennedy, 160 N.C. App. 1, 8, 584
S.E.2d 328, 333 (2003) (citations and quota-
tion marks omitted).

II. Discriminatory-Intent Claim

Plaintiffs allege S.B. 824 violates the Equal
Protection Clause of the North Carolina Con-
stitution because it intentionally discrimi-
nates against African American voters. See
N.C. Const. art. I, § 19 (guaranteeing ‘‘[n]o
person shall be denied the equal protection of
the laws; nor shall any person be subjected
to discrimination by the State because of
race, color, religion, or national origin’’).5

Specifically, Plaintiffs assert S.B. 824 ‘‘is un-
constitutional because it was enacted with
the discriminatory intent to exclude voters of
color from the electoral process.’’

[13–21] The parties generally agree the
United States Supreme Court’s decision in
Arlington Heights v. Metropolitan Housing
Corp. and its progeny control the question of
whether Plaintiffs are entitled to a prelimi-
nary injunction based on their Discriminato-
ry-Intent Claim. See 429 U.S. 252, 97 S.Ct.
555, 50 L. Ed. 2d 450 (1977).

In [Arlington Heights], the Supreme
Court addressed a claim that racially dis-
criminatory intent motivated a facially neu-
tral governmental action. The Court recog-
nized that a facially neutral law, like the
one at issue here, can be motivated by
invidious racial discrimination. Id. at 264-
66[, 97 S.Ct. at 562-64, 50 L. Ed. 2d at 464-
65]. If discriminatorily motivated, such
laws are just as abhorrent, and just as
unconstitutional, as laws that expressly
discriminate on the basis of race. Id.

When considering whether discriminato-
ry intent motivates a facially neutral law, a
court must undertake a ‘‘sensitive inquiry
into such circumstantial and direct evi-
dence of intent as may be available.’’ [Id.
at 266, 97 S.Ct. at 564, 50 L. Ed. 2d at
465.] Challengers need not show that dis-

5. Although Plaintiffs only allege violations of our
state Constitution and not the federal Constitu-
tion, our Supreme Court has recognized the
‘‘Equal Protection Clause of Article I, § 19 of the
Constitution of North Carolina is functionally
equivalent to the Equal Protection Clause of the
Fourteenth Amendment to the Constitution of the
United States.’’ White v. Pate, 308 N.C. 759, 765,

304 S.E.2d 199, 203 (1983) (citation omitted).
Accordingly, we utilize decisions under both
Constitutions to analyze the validity of Plaintiffs’
Discriminatory-Intent Claim. See, e.g., Libertarian
Party of N.C. v. State, 365 N.C. 41, 42, 707 S.E.2d
199, 200-01 (2011) (‘‘adopt[ing] the United States
Supreme Court’s analysis for determining the
constitutionality of ballot access provisions’’).
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criminatory purpose was the ‘‘sole[ ]’’ or
even a ‘‘primary’’ motive for the legislation,
just that it was ‘‘a motivating factor.’’ Id.
at 265-66[, 97 S.Ct. at 563-64, 50 L. Ed. 2d
at 465] (emphasis added). Discriminatory
purpose ‘‘may often be inferred from the
totality of the relevant facts, including the
fact, if it is true, that the law bears more
heavily on one race than another.’’ [Wash-
ington v. Davis, 426 U.S. 229, 242, 96 S.Ct.
2040, 2049, 48 L. Ed. 2d 597, 608-09
(1976).] But the ultimate question remains:
did the legislature enact a law ‘‘because
of,’’ and not ‘‘in spite of,’’ its discriminatory
effect. Pers. Adm’r of Mass. v. Feeney, 442
U.S. 256, 279, [99 S.Ct. 2282, 2296, 60 L.
Ed. 2d 870, 888] (1979) [ (footnote omit-
ted) ].

In Arlington Heights, the Court set
forth a nonexhaustive list of factors to
consider in making this sensitive inquiry.
These include: ‘‘[t]he historical background
of the [challenged] decision’’; ‘‘[t]he specific
sequence of events leading up to the chal-
lenged decision’’; ‘‘[d]epartures from nor-
mal procedural sequence’’; the legislative
history of the decision; and of course, the
disproportionate ‘‘impact of the official ac-
tion—whether it bears more heavily on one
race than another.’’ Arlington Heights, 429
U.S. at 266-67[, 97 S.Ct. at 563-65, 50 L.
Ed. 2d at 465-66] (internal quotation marks
omitted).

In instructing courts to consider the
broader context surrounding the passage
of legislation, the Court has recognized
that ‘‘[o]utright admissions of impermissi-
ble racial motivation are infrequent and
plaintiffs often must rely upon other evi-
dence.’’ In a vote denial case such as the
one here, where the plaintiffs allege that
the legislature imposed barriers to minori-
ty voting, this holistic approach is particu-
larly important, for ‘‘[d]iscrimination today
is more subtle than the visible methods
used in 1965.’’ Even ‘‘second-generation
barriers’’ to voting, while facially race neu-
tral, may nevertheless be motivated by
impermissible racial discrimination. [Shel-
by County v. Holder, 570 U.S. 529, 563-64,
133 S.Ct. 2612, 2634-35, 186 L. Ed. 2d 651,
677 (2013)] (Ginsberg, J., dissenting) (cata-
loguing ways in which facially neutral vot-

ing laws continued to discriminate against
minorities even after passage of Voting
Rights Act).

‘‘Once racial discrimination is shown to
have been a ‘substantial’ or ‘motivating’
factor behind enactment of the law, the
burden shifts to the law’s defenders to
demonstrate that the law would have been
enacted without this factor.’’ [Hunter v.
Underwood, 471 U.S. 222, 228, 105 S.Ct.
1916, 1920, 85 L. Ed. 2d 222, 228 (1985)
(citation omitted).] When determining if
this burden has been met, courts must be
mindful that ‘‘racial discrimination is not
just another competing consideration.’’ Ar-
lington Heights, 429 U.S. at 265-66[, 97
S.Ct. at 563, 50 L. Ed. 2d at 465]. For this
reason, the judicial deference accorded to
legislators when ‘‘balancing numerous com-
peting considerations’’ is ‘‘no longer justi-
fied.’’ Id. Instead, courts must scrutinize
the legislature’s actual non-racial motiva-
tions to determine whether they alone can
justify the legislature’s choices. If a court
finds that a statute is unconstitutional, it
can enjoin the law.

N.C. State Conference of NAACP v. McCro-
ry, 831 F.3d 204, 220-21 (4th Cir. 2016) (al-
terations in original) (citations omitted).

Both Defendants, however, take issue with
several parts of this analysis and suggest
differing standards should apply. First, Leg-
islative Defendants, citing Arlington Heights,
argue that for Plaintiffs to carry their burden
of proving S.B. 824 is racially discriminatory,
‘‘Plaintiffs must prove both racially discrimi-
natory impact and ‘racially discriminatory
intent or purpose.’ ’’ Whereas, State Defen-
dants contend that because Plaintiffs raise a
facial challenge to S.B. 824, which generally
requires a showing that ‘‘there are no cir-
cumstances under which the statute might be
constitutional’’ to prevail, quoting N.C. State
Bd. of Educ. v. State, 371 N.C. 170, 180, 814
S.E.2d 67, 74 (2018) (citation and quotation
marks omitted), and because we must pre-
sume S.B. 824, a North Carolina statute, is
constitutional and therefore afford it ‘‘great
deference,’’ quoting Rhyne v. K-Mart Corp.,
358 N.C. 160, 167, 594 S.E.2d 1, 7 (2004)
(citation and quotation marks omitted),
‘‘Plaintiffs must show that it is impossible to
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enforce [S.B.] 824 in a way that does not
discriminate against voters based on race’’ in
order to succeed on the merits. However,
both Defendants misinterpret Plaintiffs’, and
their own, burden under a challenge, such as
this, to a facially neutral law allegedly moti-
vated by a discriminatory purpose.

[22] First, Legislative Defendants mis-
construe the initial burden under the burden-
shifting framework established by Arlington
Heights, which first requires ‘‘[p]roof of ra-
cially discriminatory intent or purpose TTT to
show a violation of the Equal Protection
Clause.’’ 429 U.S. at 265, 97 S.Ct. at 563, 50
L. Ed. 2d at 464. To aid in this task, Arling-
ton Heights provides a list of nonexhaustive
factors for courts to consider, and one of
those factors is the disproportionate ‘‘impact
of the official action—whether it bears more
heavily on one race than another[, i.e., dis-
criminatory impact.]’’ Id. at 266, 97 S.Ct. at
564, 50 L. Ed. 2d at 465 (citation and quota-
tion marks omitted). Stated another way,
discriminatory impact can support an infer-
ence of discriminatory intent or purpose;
however, only ‘‘discriminatory intent or pur-
pose is required to show a violation of the
Equal Protection Clause.’’ Id. at 265, 97 S.Ct.
at 563, 50 L. Ed. 2d at 464 (emphasis added);
see also Davis, 426 U.S. at 242, 96 S.Ct. at
2048-49, 48 L. Ed. 2d at 608-09 (holding
discriminatory intent or purpose ‘‘may often

be inferred from the totality of the relevant
facts, including the fact, if it is true, that the
law bears more heavily on one race than
another’’ (emphasis added)).6

[23] Second, State Defendants misunder-
stand the presumptions, or lack thereof, af-
forded to the law’s defenders at the second
stage of the Arlington Heights analysis.
‘‘Once racial discrimination is shown to have
been a ‘substantial’ or ‘motivating’ factor be-
hind enactment of the law, the burden shifts
to the law’s defenders to demonstrate that
the law would have been enacted without this
factor.’’ Hunter, 471 U.S. at 228, 105 S.Ct. at
1920, 85 L. Ed. 2d at 228 (citation omitted).
Although State Defendants correctly point
out North Carolina caselaw generally ‘‘gives
acts of the General Assembly great defer-
ence,’’ Rhyne, 358 N.C. at 167, 594 S.E.2d at
7 (citation and quotation marks omitted),
such deference is not warranted when the
burden shifts to a law’s defender after a
challenger has shown the law to be the prod-
uct of a racially discriminatory purpose or
intent. See Arlington Heights, 429 U.S. at
265-66, 97 S.Ct. at 563-64, 50 L. Ed. 2d at 465
(‘‘When there is proof that a discriminatory
purpose has been a motivating factor in the
decision, TTT judicial deference is no longer
justified.’’ (emphasis added) (footnote omit-
ted)).7 Accordingly, the general standard ap-

6. Legislative Defendants’ argument rests almost
entirely on the United States Supreme Court’s
pronouncement in Palmer v. Thompson—‘‘[N]o
case in this Court has held that a legislative act
may violate equal protection solely because of
the motivations of the men who voted for it.’’ 403
U.S. 217, 224, 91 S.Ct. 1940, 1944, 29 L. Ed. 2d
438, 444 (1971). We first note Palmer was decid-
ed before both Davis and Arlington Heights and
that both decisions seem to nullify Palmer’s pro-
nouncement. Furthermore, although the Su-
preme Court has never expressly overturned
Palmer, the Eleventh Circuit has previously noted
the decision’s ‘‘holding simply has not withstood
the test of time, even in the Fourteenth Amend-
ment equal protection context.’’ Church of Scien-
tology v. City of Clearwater, 2 F.3d 1514, 1529
(11th Cir. 1993) (citations omitted). In any event
and as discussed infra, Plaintiffs have sufficiently
alleged some disproportionate impact caused by
S.B. 824, which is sufficient, along with the
presence of the other Arlington Heights factors,
to support a showing of discriminatory intent
under Arlington Heights’s totality-of-the-circum-
stances test. See McCrory, 831 F.3d at 231
(‘‘Showing disproportionate impact, even if not

overwhelming impact, suffices to establish one of
the circumstances evidencing discriminatory in-
tent.’’ (footnote omitted)).

7. In this sense, Arlington Heights’s burden-shift-
ing framework is congruent with our Supreme
Court’s ‘‘strong presumption that acts of the
General Assembly are constitutional[.]’’ Stephen-
son v. Bartlett, 355 N.C. 354, 362, 562 S.E.2d
377, 384 (2002) (citations omitted). Under an
Arlington Heights analysis, a plaintiff must first
show discriminatory intent motivated the chal-
lenged act, and once this initial burden has been
overcome, ‘‘judicial deference is no longer justi-
fied.’’ 429 U.S. at 265-66, 97 S.Ct. at 563, 50 L.
Ed. 2d at 465 (footnote omitted). Similarly, al-
though under our caselaw we initially afford a
‘‘strong presumption’’ in favor of a law’s consti-
tutionality, this presumption nevertheless can be
overcome, at which point deference is likewise
not warranted. See Stephenson, 355 N.C. at 362,
562 S.E.2d at 384 (‘‘Although there is a strong
presumption that acts of the General Assembly
are constitutional, it is nevertheless the duty of
this Court, in some instances, to declare such acts
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plied to facial constitutional challenges is also
inapplicable because the Arlington Heights
framework dictates the law’s defenders must
instead ‘‘demonstrate that the law would
have been enacted without’’ the alleged dis-
criminatory intent. Hunter, 471 U.S. at 228,
105 S.Ct. at 1920, 85 L. Ed. 2d at 228 (cita-
tion omitted).

Therefore, we apply the framework creat-
ed by Arlington Heights and succinctly sum-
marized by McCrory. Accordingly, we turn to
the Arlington Heights factors to determine
whether Plaintiffs have shown—at this pre-
liminary stage on the current Record—a like-
lihood of prevailing on the merits of their
Discriminatory-Intent Claim.

A. Historical Background

[24] Under Arlington Heights, a court
reviewing a discriminatory-intent claim
should consider ‘‘[t]he historical background
of the decision’’ challenged as racially dis-
criminatory. 429 U.S. at 267, 97 S.Ct. at 564,
50 L. Ed. 2d at 465 (citations omitted). ‘‘A
historical pattern of laws producing discrimi-
natory results provides important context for
determining whether the same decisionmak-
ing body has also enacted a law with discrim-
inatory purpose.’’ McCrory, 831 F.3d at 223-
24 (citation omitted). As the McCrory Court
stated: ‘‘Examination of North Carolina’s his-
tory of race discrimination and recent pat-
terns of official discrimination, combined with
the racial polarization of politics in the state,
seems particularly relevant in this inquiry.’’
Id. at 223.

Both the United States Supreme Court
and the Fourth Circuit have recently summa-
rized the historical context in which this case
arises. See Shelby Cty., 570 U.S. at 552, 133
S.Ct. at 2628, 186 L. Ed. 2d at 670; McCrory,
831 F.3d at 223-25. As Shelby County recog-

nized, ‘‘[i]t was in the South that slavery was
upheld by law until uprooted by the Civil
War, that the reign of Jim Crow denied
African-Americans the most basic freedoms,
and that state and local governments worked
tirelessly to disenfranchise citizens on the
basis of race.’’ 570 U.S. at 552, 133 S.Ct. at
2628, 186 L. Ed. 2d at 670. Just as with other
states in the South, ‘‘North Carolina has a
long history of race discrimination generally
and race-based vote suppression in particu-
lar.’’ McCrory, 831 F.3d at 223.

To help combat this ‘‘extraordinary prob-
lem’’ and ensure African Americans and oth-
er minorities the right to vote, Congress
enacted the Voting Rights Act of 1965
(VRA). Shelby Cty., 570 U.S. at 534, 133 S.Ct.
at 2618, 186 L. Ed. 2d at 659. Under the
VRA, Congress ‘‘required [certain] States to
obtain federal permission before enacting
any law related to voting[.]’’ Id. at 535, 133
S.Ct. at 2618, 186 L. Ed. 2d at 659. In order
to obtain ‘‘preclearance,’’ the State had to
demonstrate that their proposed legislation
‘‘had neither the purpose nor effect of dimin-
ishing the ability of any citizens to vote on
account of race or color.’’ McCrory, 831 F.3d
at 215 (citation and quotation marks omit-
ted). ‘‘Forty North Carolina jurisdictions
were covered under’’ this preclearance re-
gime. Id. (citation omitted). ‘‘During the peri-
od in which North Carolina jurisdictions
were [subjected to preclearance], African
American electoral participation dramatically
improved.’’ Id.8 ‘‘After years of preclearance
and expansion of voting access, by 2013 Afri-
can American registration and turnout rates
had finally reached near-parity with white
registration and turnout rates.’’ Id. at 214.

The General Assembly’s first attempt at a
photo-ID law began in 2011. While still sub-
ject to preclearance, the General Assembly
passed a photo-ID law along strict party

unconstitutional.’’ (emphasis added) (citations
omitted)).

8. In addition to preclearance, challenges to vari-
ous election laws in North Carolina have also
aided in creating more favorable voting condi-
tions for African Americans. For instance, from
1980 to 2013, the Department of Justice ‘‘issued
over fifty objection letters to proposed election
law changes in North Carolina TTT because the
State had failed to prove the proposed changes
would have no discriminatory purpose or effect.’’

Id. at 224 (citations omitted). ‘‘During the same
period, private plaintiffs brought fifty-five suc-
cessful cases under [the VRA, resulting in t]en
cases end[ing] in judicial decisions finding that
electoral schemes TTT across the state had the
effect of discriminating against minority voters.’’
Id. (citations omitted). ‘‘Forty-five cases were set-
tled favorably for plaintiffs out of court or
through consent [decrees] that altered the chal-
lenged voting laws.’’ Id. (citations omitted).
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lines; however, then-Governor Beverly Per-
due vetoed the proposed bill. In her state-
ment accompanying her veto, then-Governor
Perdue expressed concern that the ‘‘bill, as
written, will unnecessarily and unfairly disen-
franchise many eligible and legitimate vot-
ers.’’ Approximately two years later, the
General Assembly again began discussions of
another photo-ID law—House Bill 589 (H.B.
589). See id. at 227. In its initial form, H.B.
589’s photo-ID requirements were ‘‘much
less restrictive’’ than a later version passed
after the United States Supreme Court’s de-
cision in Shelby County. Id.; see also Shelby
Cty., 570 U.S. at 529, 133 S.Ct. at 2615, 186
L. Ed. 2d at 651. Indeed, the pre-Shelby
County version of H.B. 589 included several
types of acceptable IDs—such as community
college IDs; public-assistance IDs; and feder-
al, state, and local government IDs—that
were either removed or limited in the final
versions of both H.B. 589 and S.B. 824. Com-
pare H.B. 589 (5th ed.), § 4 (N.C. 2013), with
2013 N.C. Sess. Law 381, § 2.1 (N.C. 2013),
and 2018 N.C. Sess. Law 144, § 1.2(a).

On 25 June 2013, the United States Su-
preme Court issued its opinion in Shelby
County, which invalidated the preclearance
coverage formula and meant ‘‘North Carolina
no longer needed to preclear changes in its
election laws.’’ McCrory, 831 F.3d at 216. In
response, the General Assembly ‘‘requested
and received racial data’’ on the various vot-
ing practices within the state and on the
types of IDs commonly possessed by its citi-
zenry. Id. at 216 (citation omitted). With this
racial data in hand, the General Assembly
‘‘swiftly expanded an essentially single-issue
bill into omnibus legislation[.]’’ Id. (footnote
omitted). The result, as described by the
Fourth Circuit, was a bill that, inter alia,
‘‘exclude[d] many of the alternative photo
IDs used by African Americans’’ and ‘‘elimi-
nated or reduced registration and voting ac-
cess tools that African Americans dispropor-
tionately used.’’ Id. (citations omitted). H.B.
589 was ‘‘quickly ratified TTT by strict party-
line votes TTT [, and t]he Governor, who was
of the same political party as the party that
controlled the General Assembly, promptly
signed the bill into law on August 12, 2013.’’
Id. at 218 (citations omitted).

Legal challenges to H.B. 589 quickly en-
sued, alleging the law was ‘‘motivated by
discriminatory intent’’ in violation of, inter
alia, the Fourteenth Amendment’s Equal
Protection Clause. Id. (citation omitted). In
McCrory, the Fourth Circuit recognized that
voting in North Carolina, both historically
and currently, is ‘‘racially polarized’’—i.e.,
‘‘the race of voters correlates with the selec-
tion of a certain candidate or candidates.’’ Id.
at 214 (citation and quotation marks omitted)
(noting African American voters overwhelm-
ingly support Democratic candidates). Such
polarization offers a ‘‘political payoff for leg-
islators who seek to dilute or limit the minor-
ity vote.’’ Id. at 222. McCrory noted the
historical background evidence of H.B. 589
suggested racial polarization played an im-
portant role in the enactment of H.B. 589,
which ‘‘target[ed] African Americans with al-
most surgical precision[.]’’ Id. at 214, 226.

In light of the historical background of the
law, the ‘‘hurried pace’’ with which H.B. 589
was enacted after being relieved of preclear-
ance requirements, the legislature’s use of
racial data in crafting H.B. 589, and the
recent surge in African American voting
power, the McCrory Court concluded, in en-
acting H.B. 589, the Republican-controlled
General Assembly ‘‘unmistakably’’ sought to
‘‘entrench itself TTT by targeting voters who,
based on race, were unlikely to vote for the
majority party.’’ Id. at 223-33. Accordingly,
the Fourth Circuit struck down H.B. 589 as
unconstitutional, recognizing the ‘‘General
Assembly enacted the challenged provisions
of [H.B. 589] with discriminatory intent.’’ Id.
at 215.

[25] In accordance with McCrory, the
‘‘important takeaway’’ from this historical
background is ‘‘that state officials continued
in their efforts to restrict or dilute African
American voting strength well after 1980 and
up to the present day.’’ Id. at 225. Further,
these cases ‘‘highlight the manner in which
race and party are inexorably linked in
North Carolina[,]’’ which, according to the
Fourth Circuit, ‘‘constitutes a critical—per-
haps the most critical—piece of historical
evidence here.’’ Id. As McCrory recognized,
racial polarization—which creates an ‘‘incen-
tive for intentional discrimination in the reg-
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ulations of elections’’—existed in 2013 and
played a key role in the General Assembly’s
decision to enact H.B. 589. Id. at 222. The
proposed constitutional Amendment, and
subsequently S.B. 824, followed on the heels
of the McCrory decision with little or no
evidence on this Record of any change in this
racial polarization.9 More to the point, Plain-
tiffs’ evidence tends to show legislators relied
on the same data in enacting S.B. 824 as they
did in enacting H.B. 589. Accordingly, the
historical context in which S.B. 824 was en-
acted provides support for Plaintiffs’ Dis-
criminatory-Intent Claim and warrants fur-
ther scrutiny of the intent behind S.B. 824.

B. Sequence of Events

[26] Arlington Heights also directs a
court reviewing a discriminatory-intent chal-
lenge to consider the ‘‘specific sequence of
events leading up to the challenged deci-
sion[.]’’ 429 U.S. at 267, 97 S.Ct. at 564, 50 L.
Ed. 2d at 466 (citations omitted). ‘‘In doing
so, a court must consider departures from
the normal procedural sequence, which may
demonstrate that improper purposes are
playing a role.’’ McCrory, 831 F.3d at 227
(alteration, citation, and quotation marks
omitted). These considerations ‘‘may shed
some light on the decisionmaker’s purposes.’’
Arlington Heights, 429 U.S. at 267, 97 S.Ct.
at 564, 50 L. Ed. 2d at 466 (citation omitted).

Here, Plaintiffs contend the ‘‘unusual se-
quence of events leading to the passage [of
S.B.] 824 support the inference that it was
motivated by an improper discriminatory in-
tent.’’ In support of this contention, Plaintiffs
point to the testimony in an affidavit of Rep-
resentative Mary Price ‘‘Pricey’’ Harrison
(Representative Harrison) summarizing the
legislative process of S.B. 824:

8. I also believe that the legislative process
leading to the enactment of [S.B.] 824
deviated significantly from proper sub-
stantive and procedural legislative prac-
tices. The legislative process for [S.B.]
824 followed an abbreviated and inade-
quately-deliberative pattern that the

General Assembly has only in recent
years seemed to have adopted for con-
troversial legislation. Instead of allowing
for a proper and thorough debate, the
legislative process was truncated.

9. Though North Carolinians approved the
ID constitutional amendment in Novem-
ber 2018, mandating voters to show
identification upon voting, voters also
expressed a desire to see significant
changes in the General Assembly. Re-
publicans lost their veto-proof superma-
jorities in both the State House and
Senate during the 2018 midterm.

10. Yet, instead of allowing newly elected
officials to craft enabling legislation in
accordance with the approved ID con-
stitutional amendment once they took
office, the lame-duck legislature recon-
vened the 2017-2018 Session in late
November of 2018 to take up the task.
Legislative leaders expedited the pas-
sage of [S.B.] 824 rather than taking
the time to ensure the protections of
voters’ constitutional rights. Conse-
quently, the General Assembly enacted
enabling legislation affecting over 7
million registered North Carolina vot-
ers—overrode a gubernatorial veto of
that legislation—in just over 21 days.

11. Consideration of the enabling legisla-
tion for the constitutional amendment
began on November 27, 2018 and
[S.B.] 824 passed the North Carolina
House by a vote of 67-40 on December
5, 2018. Over a span of only 8 days—
with only limited debate and outdated
data to inform legislative decisions—
the General Assembly enacted en-
abling legislation impacting millions of
North Carolinians for years to come.

12. Because of the legislature’s failure to
consider public input, failure to use
updated data, failure to allow a thor-
ough debate, and failure to take into
account all implications of the bill’s
potential impacts on voters, it is my
belief that [S.B.] 824 as passed fails to

9. The Middle District of North Carolina, in its
order preliminarily enjoining S.B. 824, actually
found ‘‘the evidence still shows that the state’s
electorate was extremely polarized at the time

S.B. 824 was enacted and will predictably re-
main so in the near future[.]’’ Cooper, 430 F.
Supp. 3d at 30 (citation omitted).
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sufficiently balance the need to legisla-
tively implement the ID constitutional
amendment with the need to preserve
all other rights that the North Car-
olina Constitution affords.

13. Specifically, the House failed to give
adequate notice of the meeting to dis-
cuss the proposed language for [S.B.]
824, and circulated the proposed lan-
guage only the night before its consid-
eration. Several House members, in-
cluding myself, had to arrange last
minute travel back to Raleigh and can-
cel other scheduled events and meet-
ings in order to attend the Session.

14. Further, public comment was limited to
allow only 30 individuals to speak on
the proposed bill. Such a limitation de-
viates from typical procedure for a bill
of this magnitude that relates to funda-
mental constitutional rights. In my ex-
perience, with regard to bills of this
magnitude that affect issues such as
voting rights or redistricting, the legis-
lature has provided much more oppor-
tunity for lengthy and balanced public
comment. In this instance, only a few
individuals had the opportunity to
speak in opposition to the proposed bill.
Again, this is a deviation from standard
procedure.

15. In my experience, it is a deviation from
normal procedure to limit discussion of
a bill of this magnitude to just a few
hours. The scope of [S.B.] 824 necessi-
tated a significantly extended timeline
in order to properly understand its far-
reaching implications on the ability of
North Carolina citizens to vote.

16. Given the expedited timeline that the
General Assembly pursued in passing
[S.B.] 824, there was no opportunity—
as would be available during a normal
legislative process—to access relevant
and critical data regarding voter infor-
mation. It is my understanding that
much of the data available to us was
outdated. As such, the particulars of
[S.B.] 824 fail to accurately reflect the
current state of voter specific informa-
tion in North Carolina.

17. Legislators were presented with data
from 2015 for their consideration when
enacting [S.B.] 824, rather than more
appropriate, up-to-date figures. For
example, the General Assembly was
presented with significantly outdated
‘‘no-match’’ data demonstrating how
many North Carolina voters lacked
photo ID as of 2015, and to my knowl-
edge did not even attempt to ascertain
how many voters lacked such ID at the
time [S.B.] 824 was on the floor for
discussion.

18. By contrast, the General Assembly was
made aware of data—through a presen-
tation delivered to the Joint Legislative
Elections Oversight Committee—that
showed [S.B.] 824 would disenfranchise
thousands of voters. Nevertheless, the
General Assembly enacted [S.B.] 824.

In response, Defendants assert there was
nothing unusual about this process because
the General Assembly followed its normal
protocol in passing S.B. 824. For instance,
Senator Joel Ford (Senator Ford) countered
it was ‘‘not unusual or a departure from the
normal political process for the General As-
sembly to reconvene its 2017-2018 Regular
Session to consider’’ S.B. 824. Senator Ford
further iterated the enactment of ‘‘S.B. 824
followed a normal legislative process’’ and
that the General Assembly ‘‘followed all of its
normal rules and procedures in considering
and enacting S.B. 824.’’ He also stated the
timeframe of its passage and the fact that a
‘‘lame-duck legislature’’ passed the legislation
were both ‘‘not unusual[.]’’ However, ‘‘a legis-
lature need not break its own rules to engage
in unusual procedures.’’ McCrory, 831 F.3d
at 228.

[27] Specifically, here, as Plaintiffs point
out, sixty-one of the legislators who voted in
favor of S.B. 824 had previously voted to
enact H.B. 589, which was struck down by
the Fourth Circuit as motivated by a discrim-
inatory intent. We acknowledge individual
legislator’s views and motivations can
change. However, ‘‘discriminatory intent does
tend to persist through time[.]’’ United
States v Fordice, 505 U.S. 717, 747, 112 S.Ct.
2727, 2745, 120 L. Ed. 2d 575, 604 (1992)
(Thomas, J., concurring) (citation omitted).
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Therefore, given the ‘‘initially tainted policy
of [H.B. 589], it is eminently reasonable to
make the [General Assembly] bear the risk
of nonpersuasion with respect to intent at
some future time[.]’’ Id. at 746, 112 S.Ct. at
2745, 120 L. Ed. 2d at 604 (citation omitted).

Also persuasive is the fact S.B. 824 was
passed in a short timeframe by a lame-duck-
Republican supermajority, especially given
Republicans would lose their supermajority
in 2019 because of seats lost during the 2018
midterm election. At a minimum, this shows
an intent to push through legislation prior to
losing supermajority status and over the gov-
ernor’s veto. Moreover, the quick passage of
S.B. 824 was undertaken with limited debate
and public input and without further study of
the law’s effects on minority voters—notwith-
standing the fact H.B. 589 had been recently
struck down. Plaintiffs’ forecasted evidence
demonstrates a number of amendments seek-
ing to ameliorate the impacts of S.B. 824
were also summarily rejected. Thus, Plain-
tiffs have made a sufficient preliminary
showing that even if the General Assembly
followed its rules, the process employed in
enacting S.B. 824 was nevertheless unusual.
See McCrory, 831 F.3d at 229.

C. Legislative History

Indeed, Arlington Heights specifically
recognizes that legislative history leading to
a challenged law ‘‘may be highly relevant
[to the question of discriminatory intent],
especially where there are contemporary
statements by members of the decisionmak-
ing body, minutes of its meetings, or re-
ports.’’ 429 U.S. at 268, 97 S.Ct. at 565, 50
L. Ed. 2d at 466. Here, given the lack of a
fully developed record at this preliminary-
injunction stage, our review of the legisla-
tive history is somewhat limited. However, a
few observations about S.B. 824’s legislative
history provide important context to our
analysis, further supporting Plaintiffs’ claim
that discriminatory intent was a motivating
factor behind the passage of S.B. 824.

When debating and enacting S.B. 824, the
General Assembly neither requested nor re-
ceived any new, updated data showing the
percentages of likely voters who possessed
qualifying IDs under S.B. 824. Instead, Plain-

tiffs have presented evidence showing the
General Assembly relied on outdated data
from 2015 ‘‘rather than seeking out more
recent information so as to better understand
the implications of [S.B.] 824.’’ In addition,
Senator Mike Woodard (Senator Woodard)
alleged ‘‘the expedited timeline that the Gen-
eral Assembly pursued in passing [S.B.] 824
failed to provide the opportunity—as would
be available during a normal legislative pro-
cess—to access relevant and critical data re-
garding voter information.’’ Senator Woodard
suggested because of ‘‘this unnecessarily
rushed legislative process that failed to ac-
count for the full scope of relevant informa-
tion[,]’’ S.B. 824 will likely disenfranchise
North Carolina voters.

Further, McCrory recognized, as particu-
larly relevant to its discriminatory-intent
analysis, ‘‘the removal of public assistance
IDs in particular was suspect, because a
reasonable legislator TTT could have sur-
mised that African Americans would be more
likely to possess this form of ID.’’ 831 F.3d at
227-28 (citation and quotation marks omit-
ted). According to Representative Harrison’s
affidavit, an amendment to S.B. 824 that
‘‘would have enabled the recipients of federal
and state public assistance to use their public
assistance IDs for voting purposes TTT [was]
also rejected.’’ Representative Harrison’s af-
fidavit states Representative David Lewis
(Representative Lewis) rejected this amend-
ment on the basis ‘‘the General Assembly
does not have the ability to impose its stan-
dards on the federal government[.]’’ Howev-
er, ‘‘Representative Lewis [also] acknowl-
edged that the same is true for military IDs,
[which were] nonetheless included as an ac-
ceptable form of photo ID.’’ Defendants
counter their proffered reason for not includ-
ing public-assistance IDs was because they
do not always include photographs. However,
in light of the express language in McCrory
and at this stage of the proceeding, the infer-
ence remains the failure to include public-
assistance IDs was motivated in part by the
fact that these types of IDs were dispropor-
tionately possessed by African American vot-
ers.

[28] Accordingly, at this stage of the pro-
ceeding, Plaintiffs have presented some evi-
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dence suggesting the General Assembly re-
fused to obtain updated data on the effects of
S.B. 824’s voter-ID provisions, instead rely-
ing on outdated data from 2015, and chose
not to include certain types of ID dispropor-
tionately held by African Americans. When
viewed in context, this legislative history sup-
ports Plaintiffs’ claim of an underlying mo-
tive of discriminatory intent in the enactment
of S.B. 824. See id. at 230 (recognizing ‘‘the
choices the General Assembly made with this
[racial] data in hand’’ suggested a discrimina-
tory intent where the General Assembly ex-
cluded types of IDs disproportionately pos-
sessed by African Americans).

D. Impact of the Official Action

[29] Further, ‘‘Arlington Heights in-
structs that courts also consider the ‘impact
of the official action’—that is, whether ‘it
bears more heavily on one race than anoth-
er.’ ’’ Id. (quoting Arlington Heights, 429
U.S. at 266, 97 S.Ct. at 564, 50 L. Ed. 2d at
465). On this fourth Arlington Heights factor,
the McCrory Court stated:

When plaintiffs contend that a law was
motivated by discriminatory intent, proof
of disproportionate impact is not the sole
touchstone of the claim. Rather, plaintiffs
asserting such claims must offer other evi-
dence that establishes discriminatory in-
tent in the totality of the circumstances.
Showing disproportionate impact, even if
not overwhelming impact, suffices to estab-
lish one of the circumstances evidencing
discriminatory intent.

Id. at 231 (footnote, citations, and quotation
marks omitted).

[30] Here, in support of a showing of
disparate impact, Plaintiffs point to the affi-
davit of their expert witness, Professor Kevin
Quinn (Professor Quinn). In his affidavit,
Professor Quinn explained his task was ‘‘to
examine North Carolinians’ possession rates
of forms of photo identification that comply
with the requirements of [S.B.] 824 (‘‘accept-
able ID’’) and to determine whether changes
in the voter ID requirement disproportion-
ately impact certain types of North Carolina
voters.’’ To aid in this task, Professor Quinn
analyzed data from 2014 used in crafting
H.B. 589—contained in a report he created in

2015—because no data on all 2019 ID-posses-
sion rates existed, although he did have some
data on voter registration in 2019. Professor
Quinn averred: ‘‘Given the data available to
me now, my expert opinion is that the rates
of photo ID possession by race and active/in-
active status that I documented in my 2015
report remain accurate estimates of the cor-
responding rates of photo ID possession in
2019.’’ ‘‘In 2015, African Americans were
more than twice as likely as whites to lack
identification required to vote under [H.B.]
589.’’ After looking at the changes between
acceptable IDs under H.B. 589 and S.B. 824,
Professor Quinn opined, ‘‘given the informa-
tion available at this time, that the differ-
ences that do exist are unlikely to have an
appreciable effect on the racial disparities in
ID possession that I found in my 2015 analy-
sis.’’ Accordingly, Professor Quinn stated
S.B. 824 would still have a disproportional
impact on African Americans because this
class lacks acceptable IDs at a greater rate
than white voters. As McCrory explained,
such a ‘‘[s]howing of disproportionate impact,
even if not overwhelming impact, suffices to
establish one of the circumstances evidencing
discriminatory intent.’’ 831 F.3d at 231 (em-
phasis added) (footnote omitted). We also
note, as the dissenting judge below recog-
nized, the General Assembly’s decision to
exclude public-assistance and federal-govern-
ment-issued IDs will likely have a negative
effect on African Americans because such
types of IDs are ‘‘disproportionately held by
African Americans.’’ Id. at 236 (citation omit-
ted).

Defendants, however, counter by pointing
to the fact that under S.B. 824 all voters can
obtain a photo ID free of charge or alterna-
tively cast a provisional ballot under the rea-
sonable-impediment provision, contending
these ameliorating provisions remedy any
disproportionate impact caused by the photo-
ID requirements. It is true that S.B. 824
allows a registered voter to visit their county
board of elections and receive an ID ‘‘without
charge’’ so long as the voter provides their
name, date of birth, and the last four digits
of their social security number. 2018 N.C.
Sess. Law 144, § 1.1(a).
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Plaintiffs, however, presented evidence
showing the burdens of obtaining a free ID
are ‘‘significant TTT [and] fall disproportion-
ately on voters of color.’’ For instance, Noah
Read (Read), a member of the Alamance
County Board of Elections, stated in his affi-
davit: ‘‘Because of the location and lack of
transportation to the [County Board of Elec-
tions] office, I think that providing free Voter
IDs TTT will do little to make it easier for
Alamance County citizens who do not have
ID from the DMV to obtain a free ID for
voting.’’ The Chair of the Lenoir County
Board of Elections expressed similar con-
cerns that those without access to public
transportation could not obtain a free ID in
Lenoir County. As Plaintiffs allege, those
who lack public transportation or the means
to travel are generally working class and
poor voters. Plaintiffs also presented evi-
dence showing African Americans in North
Carolina are disproportionately more likely
to live in poverty than white citizens. Accord-
ingly, Plaintiffs’ evidence at this stage shows
the availability of free IDs does little to
alleviate the additional burdens of S.B. 824
where African Americans disproportionately
lack the resources to travel and acquire such
IDs in comparison to white voters.

As for the reasonable-impediment provi-
sion, S.B. 824 allows a voter who lacks quali-
fying ID to cast a provisional ballot if the
voter completes an affidavit under penalty of
perjury affirming their identity and identify-
ing their reasonable impediment. 2018 N.C.
Sess. Law 144, § 1.2(a). S.B. 824 provides the
following types of reasonable impediments:

(1) Inability to obtain photo identification
due to:

a. Lack of transportation.
b. Disability or illness.
c. Lack of birth certificate or other un-

derlying documents required.
d. Work schedule.
e. Family responsibilities.

(2) Lost or stolen photo identification.
(3) Photo identification applied for but not

yet received by the registered voter
voting in person.

(4) Other reasonable impediment. If the
registered voter checks the ‘‘other rea-

sonable impediment’’ box, a further
brief written identification of the rea-
sonable impediment shall be required,
including the option to indicate that
State or federal law prohibits listing
the impediment.

Id. Once submitted, the voter may cast a
provisional ballot that the county board of
elections ‘‘shall find TTT is valid unless the
[five-member, bipartisan] county board has
grounds to believe the affidavit is false.’’ Id.
Defendants allege this reasonable-impedi-
ment provision renders S.B. 824 constitution-
al because it allows all voters to vote.

While it may be true that African Ameri-
can voters without a qualifying ID could still
be able to vote by using the reasonable-
impediment provision, this fact does not nec-
essarily fully eliminate the disproportionate
impact on African American voters resulting
from both S.B. 824’s voter-ID provisions and
the reasonable-impediment provision. As
Plaintiffs have shown, the voter-ID provi-
sions likely will have a negative impact on
African Americans because they lack accept-
able IDs at a greater rate than white voters.
Accordingly, it follows African American vot-
ers will also then have to rely on the reason-
able-impediment provision more frequently
than white voters. Although the reasonable-
impediment provision casts a wide net in
defining the types of reasonable impediments
that qualify under the law, which Defendants
contend will result in almost every reason for
lacking an acceptable ID to constitute a rea-
sonable impediment, a voter using this provi-
sion must still undertake the additional task
of filling out the reasonable-impediment form
and submitting an affidavit verifying its ve-
racity to cast a provisional ballot, which is
subject to rejection if the county board be-
lieves the voter’s affidavit and reasonable
impediment are false. See id. Although De-
fendants assert these additional steps to vote
are not overly burdensome, the use of the
reasonable-impediment provision is still one
more obstacle to voting, which Plaintiffs have
shown will be an obstacle that African Ameri-
cans will have to overcome at a rate higher
than white voters, given their disproportion-
ately lower rates of possessing qualifying
IDs. Accordingly, even though at this stage
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the evidence shows it is ‘‘not [an] overwhelm-
ing impact,’’ the reasonable-impediment pro-
vision nevertheless suffices as a ‘‘[s]howing
[of] disproportionate impact,’’ establishing
another circumstance evidencing discrimina-
tory intent. McCrory, 831 F.3d at 231 (foot-
note omitted).

Defendants also cite to several federal
court decisions upholding similar voter-ID
laws, some of which contain comparable rea-
sonable-impediment provisions. See, e.g., Lee
v. Virginia State Bd. of Elections, 843 F.3d
592, 594 (4th Cir. 2016) (upholding Virginia’s
voter-ID law against both discriminatory-re-
sults and discriminatory-intent challenges);
South Carolina v. U.S., 898 F. Supp. 2d 30
(D.D.C. 2012) (preclearing South Carolina’s
updated voter-ID law, which contained a sim-
ilar reasonable-impediment provision, con-
cluding there was no discriminatory retro-
gressive effect or discriminatory purpose).
However, these decisions are distinguishable
from the present case and in many ways
inapplicable given the different claims
brought by Plaintiffs in this case.

For instance, the fact that a three-judge
panel precleared South Carolina’s voter-ID
law is inapplicable to Plaintiffs’ claim here
because the standard for obtaining preclear-
ance under Section Five of the VRA requires
the state to prove the proposed changes nei-
ther have the purpose nor effect of denying
or abridging the right to vote on account of
race. See South Carolina, 898 F. Supp. 2d at
33 (citation omitted). In this regard, the anal-
ysis under the effects test of Section Five is
similar to a discriminatory-results analysis
under Section Two of the VRA, which re-
quires a greater showing of disproportionate
impact than a discriminatory-intent claim.
See McCrory, 831 F.3d at 231 n.8.10 Accord-
ingly, South Carolina’s analysis is inapplica-
ble to our discriminatory-intent analysis of
S.B. 824.

In addition, the facts of Lee are markedly
different than the present. When analyzing
the plaintiffs’ discriminatory-intent claim
against Virginia’s voter-ID law, the Fourth
Circuit contrasted the passage of Virginia’s
law against the facts in McCrory and ob-
served ‘‘the legislative process contained no
events that would ‘spark suspicion[,]’ ’’ the
Virginia legislature did not depart from the
normal legislative process and allowed ‘‘full
and open debate[,]’’ the legislature did not
use racial data in crafting its legislation, and
the provisions of its voter-ID law did not
target any group of voters. 843 F.3d at 604
(citations omitted). Accordingly, the Lee
Court held the plaintiffs had not shown any
discriminatory intent under Arlington
Heights. Id. As previously discussed, howev-
er, an analysis of S.B. 824 utilizing the Ar-
lington Heights factors and in light of
McCrory suggests there is evidence here
that discriminatory intent was a motivating
factor behind the passage of this act.

After analyzing S.B. 824 under the Ar-
lington Heights factors and the Record be-
fore us, we conclude, based on the totality of
the circumstances, Plaintiffs have shown a
likelihood of success on the merits in demon-
strating that discriminatory intent was a
motivating factor behind enacting S.B. 824.
Plaintiffs’ evidence at this point supports
this conclusion. For instance, Plaintiffs have
sufficiently shown the historical background
of S.B. 824, the unusual sequence of events
leading up to the passage of S.B. 824, the
legislative history of this act, and some evi-
dence of disproportionate impact of S.B. 824
all suggest an underlying motive of discrimi-
natory intent in the passage of S.B. 824. See
Arlington Heights, 429 U.S. at 265-68, 97
S.Ct. at 563-65, 50 L. Ed. 2d at 464-66.

E. Defendants’ Proffered Nonracial Mo-
tivations

Because Plaintiffs have adequately met
their initial burden of showing S.B. 824 was

10. Under the legislative-purpose prong of Sec-
tion Five, the South Carolina Court utilized a
limited Arlington Heights analysis and deter-
mined South Carolina’s voter-ID law was not
enacted with a discriminatory purpose. 898 F.
Supp. 2d at 46. When drafting and enacting this
law, the South Carolina legislature ‘‘no doubt
knew TTT that photo ID possession rates varied
by race in South Carolina.’’ Id. at 44. Important-

ly, and what distinguishes South Carolina from
the present case, the South Carolina Court noted,
‘‘critically, South Carolina legislators did not just
plow ahead in the face of the data showing a
racial gap.’’ Id. Instead, the South Carolina legis-
lature slowed down the process and sought out
input from both political parties to alleviate any
potential discriminatory impact the new law
might create. Id. at 44-46.
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likely motivated by discriminatory intent, the
burden shifts to Defendants ‘‘to demonstrate
that the law would have been enacted with-
out this factor.’’ McCrory, 831 F.3d at 221
(citation and quotation marks omitted). Be-
cause ‘‘racial discrimination is not just anoth-
er competing consideration[,]’’ judicial defer-
ence is ‘‘no longer justified.’’ Id. (citations
and quotation marks omitted). We must in-
stead ‘‘scrutinize the legislature’s actual non-
racial motivations to determine whether they
alone can justify the legislature’s choices.’’
Id. (citations omitted). Defendants’ only prof-
fered justification for S.B. 824 is that this act
was crafted and enacted to fulfill our Consti-
tution’s newly added mandate that North
Carolinians must present ID before voting.11

See N.C. Const. art. VI, §§ 2(4), 3(2).

We recognize that in 2018 a majority of
North Carolina voters voted in favor of
amending Article VI of the North Carolina
Constitution, requiring voters in North Car-
olina to present ID before voting. Indeed,
this Amendment dictates the ‘‘General As-
sembly shall enact general laws governing
the requirements of such photographic iden-
tification[.]’’ Id. Importantly, however, this
same Amendment grants the General Assem-
bly the authority to ‘‘include exceptions’’
when enacting a voter-ID law. Id.

[31] Although the General Assembly cer-
tainly had a duty, and thus a proper justifica-
tion, to enact some form of a voter-ID law,
we do not believe this mandate ‘‘alone can
justify the legislature’s choices’’ when it
drafted and enacted S.B. 824 specifically.
McCrory, 831 F.3d at 221 (citations omitted).
As detailed above, the General Assembly’s
history with voter-ID laws, the legislative
history of the act, the unusual sequence of
events leading to its passage, and the dispro-
portional impact on African American voters
likely created by S.B. 824 all point to the
conclusion that discriminatory intent re-
mained a primary motivating factor behind
S.B. 824, not the Amendment’s directive to
create a voter-ID law. This is especially true

where the Amendment itself allows for ex-
ceptions to any voter-ID law, yet the evi-
dence shows the General Assembly specifi-
cally included types of IDs that African
Americans disproportionately lack. Such a
choice speaks more of an intention to target
African American voters rather than a desire
to comply with the newly created Amend-
ment in a fair and balanced manner. Accord-
ingly, we conclude, on this Record, Defen-
dants have yet to show S.B. 824 would have
been enacted in its current form irrespective
of any alleged underlying discriminatory in-
tent. See id. (citation omitted). At this stage
of the proceedings, Plaintiffs have thus
shown a clear likelihood of success on the
merits of their Discriminatory-Intent Claim
for the voter-ID provisions of S.B. 824.
Therefore, the majority of the three-judge
panel below erred by finding Plaintiffs failed
to prove a likelihood of success on the merits.

III. Preliminary Injunction

[32] Having concluded Plaintiffs have
shown a likelihood of success on the merits of
their Discriminatory-Intent Claim, we now
turn to the question of whether Plaintiffs are
‘‘likely to sustain irreparable loss unless the
injunction is issued, or if, in the opinion of
the Court, issuance is necessary for the pro-
tection of [Plaintiffs’] rights during the
course of litigation.’’ Kennedy, 160 N.C. App.
at 8, 584 S.E.2d at 333 (citation and quotation
marks omitted). In undertaking this analysis,
we ‘‘weigh the equities’’ for and against a
preliminary injunction. Redlee/SCS, Inc. v.
Pieper, 153 N.C. App. 421, 427, 571 S.E.2d 8,
13 (2002).

[33] Plaintiffs contend they are likely to
sustain irreparable harm because, inter alia,
S.B. 824 violates Plaintiffs’ constitutional
right to vote on equal terms. As discussed
previously, Plaintiffs have a fundament right
to participate in elections on an equal basis.
See Blankenship, 363 N.C. at 522, 681 S.E.2d
at 762 (‘‘The right to vote is one of the most

11. We are cognizant of the fact neither party
briefed this issue extensively and that additional
justifications for S.B. 824, such as prevention of
voter fraud and inspiring confidence in elections,
were presented by the defendants in the federal
district court case. See Cooper, 430 F. Supp. 3d at

34. However, because these justifications have
not been raised on appeal, we decline to consider
them in our analysis on this point. See N.C.R.
App. P. 28(b)(6). We also acknowledge additional
justifications may be brought out in a subsequent
trial on the merits in this case.
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cherished rights in our system of govern-
ment, enshrined in both our Federal and
State Constitutions.’’ (citations omitted)); see
also Dunn, 405 U.S. at 336, 92 S.Ct. at 999-
1000, 31 L. Ed. 2d at 280 (citations omitted).
The Fourth Circuit has recognized: ‘‘Courts
routinely deem restrictions on fundamental
voting rights irreparable injury.’’ League of
Women Voters of N.C., 769 F.3d at 247 (cita-
tions omitted). Further, ‘‘discriminatory vot-
ing procedures in particular are the kind of
serious violation of the Constitution TTT for
which courts have granted immediate relief.’’
Id. (citation and quotation marks omitted).
The need for immediate relief is especially
important in this context given the fact that
‘‘once the election occurs, there can be no do-
over and no redress. The injury to these
voters is real and completely irreparable if
nothing is done to enjoin [the] law.’’ Id. (foot-
note omitted).

[34] With these principles in mind, we
agree with Plaintiffs that absent an injunc-
tion, Plaintiffs have shown they are likely to
suffer irreparable harm. As demonstrated
supra, S.B. 824’s voter-ID requirements are
likely to disproportionately impact African
American voters to their detriment. Al-
though Plaintiffs may still have their vote
counted by utilizing the reasonable-impedi-
ment provision, such a fact does not auto-
matically negate the injury Plaintiffs still will
have suffered—the denial of equal treatment
in voting—based on a law allegedly motivat-
ed by discriminatory intent. See id. (citation
omitted).

In addition, enjoining the voter-ID provi-
sions furthers ‘‘the public interest[, which]
favors permitting as many qualified voters to
vote as possible.’’ Id. (alterations, citation,
and quotation marks omitted). Furthermore,
S.B. 824 has already been enjoined at least
for the March primaries by the federal dis-
trict court. While the future of that injunc-
tion and litigation is uncertain, enjoining the
law during the litigation of this action, which
the parties acknowledged would still be ongo-
ing after these primaries, further helps pre-
vent voter confusion leading up to the gener-
al election this fall and during the pendency
of this litigation, which voter confusion has a
strong potential to negatively impact voter

turnout. Balancing the equities in this case,
Plaintiffs have adequately shown they are
‘‘likely to sustain irreparable loss unless the
injunction is issued[.]’’ Kennedy, 160 N.C.
App. at 8, 584 S.E.2d at 333 (citation and
quotation marks omitted). Therefore, Plain-
tiffs have shown they are entitled to a pre-
liminary injunction enjoining the voter-ID
provisions of S.B. 824. See id. (citation omit-
ted).

[35] As for the scope of this injunction,
Legislative Defendants assert the injunction
should be limited solely to the individual
Plaintiffs, and not statewide, because ‘‘injunc-
tive relief should be no more burdensome to
the defendant than necessary to provide com-
plete relief to the plaintiffs.’’ Califano v. Ya-
masaki, 442 U.S. 682, 702, 99 S.Ct. 2545,
2558, 61 L. Ed. 2d 176, 193 (1979). However,
Califano also noted one of the ‘‘principles of
equity jurisprudence’’ is that ‘‘the scope of
injunctive relief is dictated by the extent of
the violation established, not by the geo-
graphical extent of the plaintiff class.’’ Id.
(citation omitted). Accordingly, Califano sup-
ports the proposition that injunctive relief
should extend statewide because the alleged
violation—the alleged facial unconstitutionali-
ty of S.B. 824—impacts the entire state of
North Carolina. See id.; see also Rodgers v.
Bryant, 942 F.3d 451, 458 (8th Cir. 2019)
(upholding a district court’s grant of a state-
wide preliminary injunction of an Arkansas
anti-loitering statute where only two individ-
ual plaintiffs brought a facial challenge to the
statute under the First Amendment). Thus,
Plaintiffs have shown the need for a state-
wide preliminary injunction barring Defen-
dants from implementing or enforcing the
voter-ID provisions of S.B. 824 as to all
North Carolina voters pending a ruling on
the merits of Plaintiffs’ facial challenge under
the North Carolina Constitution. Conse-
quently, we reverse the trial court’s denial of
Plaintiffs’ Preliminary-Injunction Motion.

Conclusion

Accordingly, for the foregoing reasons, we
reverse the trial court’s decision to deny
Plaintiffs’ Preliminary-Injunction Motion and
remand to the trial court with instructions to
grant Plaintiff’s Motion and preliminarily en-
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join Defendants from implementing or en-
forcing the voter-ID provisions of S.B. 824—
including, specifically, Parts I and IV of 2018
N.C. Sess. Law 144—until this case is decid-
ed on the merits.

REVERSED AND REMANDED.

Judges ARROWOOD and COLLINS
concur.
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STATE of North Carolina

v.

Thomas Earl GRIFFIN, Defendant.

No. COA17-386-2

Court of Appeals of North Carolina.

Filed: February 18, 2020

Background:  Defendant, who had been
released from prison, was ordered by the
Superior Court, Craven County, Benjamin
Alford, J., to register as a sex offender,
and enroll in satellite-based monitoring for
a period of 30 years. Defendant appealed.
On appeal, the Court of Appeals, 260
N.C.App. 629, 818 S.E.2d 336, reversed.
The Supreme Court remanded for further
consideration in light of intervening prece-
dent.

Holdings:  The Court of Appeals, Inman,
J., held that:

(1) 30-year satellite-based monitoring im-
posed on defendant, which was inde-
pendent of his five-year term of super-
vised release, was properly analyzed
under a diminished expectation of pri-
vacy exception to the Fourth Amend-
ment’s warrant requirement rather
than as a special needs search;

(2) defendant’s privacy interests weighed
against imposition of monitoring;

(3) intrusive nature of monitoring weighed
against its imposition;

(4) State failed to carry its burden under
the Fourth Amendment to produce evi-
dence that the monitoring imposed on
defendant was effective to serve its
legitimate interests; and

(5) order imposing monitoring constituted
an unreasonable warrantless search in
violation of the Fourth Amendment.

Reversed.

Bryant, J., concurred in the result only.

1. Constitutional Law O657

The resolution of an as-applied challenge
to a statute is strongly influenced by the
facts in a particular case.

2. Mental Health O469(6)

State’s failure to argue that satellite-
based monitoring served a special need be-
fore the trial court waived such argument on
appeal.

3. Mental Health O469(5)

 Searches and Seizures O42.1

The 30-year satellite-based monitoring
imposed on defendant, who had been re-
leased from prison on his conviction for first-
degree sex offense with a child, which was
independent of his five-year term of super-
vised release, was properly analyzed under a
diminished expectation of privacy exception
to the Fourth Amendment’s warrant require-
ment rather than as a special needs search;
the monitoring was unrelated to the State’s
post-release supervision of defendant, and
State’s special need to monitor defendant
through satellite-based monitoring could be
met as a term of his release.  U.S. Const.
Amend. 4; N.C. Gen. Stat. Ann. §§ 14-
208.40(a)(2), 15A-1368.4(b1)(7).

4. Searches and Seizures O42.1

 Sentencing and Punishment O1993

A supervisory relationship between a de-
fendant and the State may give rise to a
special need for warrantless searches.  U.S.
Const. Amend. 4.


