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NORTH CAROLINA STATE CONFER-
ENCE OF the NAACP, Chapel Hill—
Carrboro NAACP, Greensboro
NAACP, High Point NAACP, Moore
County NAACP, Stokes County
Branch of the NAACP, Winston-Sa-
lem—Forsyth County NAACP, Plain-
tiffs,

v.

Roy Asberry COOPER III, in his official
capacity as the Governor of North
Carolina; Robert Cordle, in his offi-
cial capacity as Chair of the North
Carolina State Board of Elections;
Stella Anderson, in her official capaci-
ty as Secretary of the North Carolina
State Board of Elections; Kenneth
Raymond, Jefferson Carmon III, and
David C. Black, in their official capac-
ities as members of the North Car-
olina State Board of Elections, Defen-
dants.

1:18CV1034

United States District Court,
M.D. North Carolina.

Signed 12/31/2019
Background:  Civil rights organizations
brought action against Governor of North
Carolina and members of the North Car-
olina State Board of Elections in their
official capacities, challenging the validity
of law implementing state constitutional
amendment requiring photographic identi-
fication to vote under the Voting Rights
Act (VRA) and the Fourteenth and Fif-
teenth Amendments, and seeking declara-
tory and injunctive relief. Organizations
moved for preliminary injunction.
Holdings:  The District Court, Loretta C.
Biggs, J., held that:
(1) organizations were likely to establish

that race was a factor motivating en-
actment of law;

(2) state’s argument that it passed law to
combat voter fraud and promote public

confidence in the electoral system were
likely insufficient to demonstrate that
law would have been enacted without
the motivating factor of racial discrimi-
nation;

(3) state’s argument that legislature was
motivated by an interest in fulfilling
the mandate of the state constitution
to pass a voter identification law was
likely insufficient to demonstrate that
law would have been enacted without
the motivating factor of racial discrimi-
nation;

(4) state would likely not be able to estab-
lish that its interest in withstanding
judicial scrutiny demonstrated that law
would have been enacted without the
motivating factor of racial discrimina-
tion;

(5) organizations did not demonstrate a
likelihood of success under the results
standard of § 2 of the VRA sufficient
to independently warrant a prelimi-
nary injunction;

(6) balance of equities favored a prelimi-
nary injunction; and

(7) public interest favored a preliminary
injunction.

Motion granted in part and denied in part.

1. Associations O297
Civil rights organizations had organi-

zational standing to bring action challeng-
ing the validity of law implementing state
constitutional amendment requiring photo-
graphic identification to vote; organizations
adequately alleged that they would need to
divert resources away from their planned
voter-engagement efforts to respond to
law’s requirements, and that such diver-
sion of resources would detract from their
fundamental mission, which included ad-
vancing the political status of minority
groups, to the detriment of all organiza-
tions.
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2. Associations O273
A plaintiff may establish organiza-

tional standing when it seeks redress for
an injury suffered by the organization
itself; an organization suffers such an in-
jury when the plaintiff alleges that a de-
fendant’s practices have hampered an
organization’s stated objectives causing
the organization to divert its resources
as a result.

3. Injunction O1075, 1095, 1572
A preliminary injunction is an extraor-

dinary remedy that may only be awarded
upon a clear showing that the plaintiff is
entitled to such relief.

4. Injunction O1092
To make a sufficient showing on a

motion for preliminary injunction, a plain-
tiff must establish: (1) a likelihood of suc-
cess on the merits, (2) that irreparable
harm will result in the absence of an in-
junction, (3) that the balance of equities
tips in their favor, and (4) that an injunc-
tion is in the public interest.

5. Injunction O1093
Each preliminary injunction factor is

considered independently; even if a plain-
tiff has shown likelihood of success on the
merits and irreparable harm, the balance
of equities and the public interest can still
weigh in favor of denying a preliminary
injunction.

6. Injunction O1078
Whether to grant a preliminary in-

junction is within the sound discretion of
the district court.

7. Injunction O1073, 1074
Traditionally, courts employ prelimi-

nary injunctions for the limited purpose of
maintaining the status quo, i.e., the last
uncontested status between the parties
which preceded the controversy, and pre-
venting irreparable harm during the
course of litigation, thereby preserving the

possibility of a meaningful judgment on
the merits.

8. Injunction O1109

Because the issuance of a preliminary
injunction is a matter of equitable discre-
tion, it does not follow from success on the
merits as a matter of course; rather, in
each case, courts must balance the compet-
ing claims of injury and must consider the
effect on each party of the granting or
withholding of the requested relief.

9. Injunction O1343

The particular regard for the public
consequences in employing the extraordi-
nary remedy of injunction is especially
warranted in the voting-rights context,
where court orders can themselves result
in voter confusion and, where once an elec-
tion occurs, there can be no do-over and no
redress.

10. Constitutional Law O1461, 1482

The Fourteenth and Fifteenth
Amendments prohibit racial discrimination
in the regulation of elections.  U.S. Const.
Amends. 14, 15.

11. Constitutional Law O1466, 1482

A plaintiff challenging a voting re-
striction under either the Fourteenth or
Fifteenth Amendment must establish that
the restriction was motivated, at least in
part, by a discriminatory purpose.  U.S.
Const. Amends. 14, 15.

12. Civil Rights O1457(1)

 Constitutional Law O1482, 2972

To successfully obtain a preliminary
injunction on a challenge a facially race-
neutral law under the Fourteenth and Fif-
teenth Amendments, plaintiffs must estab-
lish that the State acted with a discrimina-
tory purpose in order to demonstrate a
likelihood of success on such constitutional
claims.  U.S. Const. Amends. 14, 15.
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13. Election Law O598
A violation of § 2 of the Voting Rights

Act can be proved by showing discrimina-
tory effect alone, without having to show a
discriminatory purpose.  Voting Rights
Act of 1965 § 2, 52 U.S.C.A. § 10301.

14. Constitutional Law O2972
Facially neutral laws that are motivat-

ed by invidious intent are just as abhor-
rent, and just as unconstitutional, as laws
that expressly discriminate on the basis of
race.

15. Constitutional Law O3251
While proof of racially discriminatory

intent or purpose is required to show a
violation of the Equal Protection Clause,
rare is the modern case in which the gov-
ernment has been candid about its discrim-
inatory motives; thus, when evaluating a
discriminatory intent claim, a court must
dig deeper and make a sensitive inquiry
into such circumstantial and direct evi-
dence of intent as may be available.  U.S.
Const. Amend. 14.

16. Constitutional Law O2970
The ultimate question when evaluat-

ing a discriminatory intent claim is wheth-
er a law was enacted because of, and not in
spite of, the discriminatory effect it would
likely produce.

17. Constitutional Law O1033
If racial discrimination is shown to

have been a substantial or a motivating
factor behind enactment of a law, the bur-
den shifts to the law’s defenders to demon-
strate that the law would have been enact-
ed without this factor; at this step, the
court must scrutinize the legislature’s ac-
tual non-racial motivations to determine
whether they alone can justify the legisla-
ture’s choices.

18. Constitutional Law O2972
Because racial discrimination is not

just another competing consideration, the
typical judicial deference accorded to legis-

lators’ competing considerations is no long-
er justified, on a discriminatory intent
claim.

19. Constitutional Law O2972

The state’s proffered non-racial inter-
est must be sufficiently strong to cancel
out any discriminatory motive in enacting
a law.

20. Constitutional Law O2970

A historical pattern of laws producing
discriminatory results provides important
context for determining whether the same
decisionmaking body has also enacted a
law with discriminatory purpose.

21. Constitutional Law O2970

While past discrimination cannot, in
the manner of original sin, condemn gov-
ernmental action that is not itself unlawful,
the historical background against which
the challenged law was enacted is undoubt-
edly relevant to the question of intent.

22. Constitutional Law O1466, 1482

 Election Law O607

Historical context weighed in favor of
a finding of discriminatory intent with re-
spect to enactment of North Carolina law
implementing state constitutional amend-
ment requiring photographic identification
to vote, for purposes of claims under the
Fourteenth and Fifteenth Amendments;
powerful undercurrents of racial discrimi-
nation and racial polarization historically
pervaded North Carolina’s political cli-
mate, and still did at the time of law’s
enactment, and law could not be properly
understood without such considerations, as
they indicated both a past and current
practice of and incentive to limit certain
groups’ access to the franchise.  U.S.
Const. Amends. 14, 15.
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23. Constitutional Law O1466, 1482
 Election Law O607

The sequence of events leading up to
enactment of law implementing state con-
stitutional amendment requiring photo-
graphic identification to vote constituted
evidence that law was motivated by dis-
criminatory intent, despite the apparent
lack of procedural irregularity, for pur-
poses of claims under the Fourteenth and
Fifteenth Amendments; a majority of the
Republican legislators who supported ear-
lier unconstitutional bill also voted for law,
and the same legislative leaders spear-
headed both bills, those legislators were
elected, at least in part, by way of district
maps which were declared unconstitution-
al, and after voters ratified the amend-
ment, law was enacted along virtually
strict party lines and over the Governor’s
veto.  U.S. Const. Amends. 14, 15.

24. Constitutional Law O2970
The specific sequence of events lead-

ing up to a challenged law may spark
suspicion of impropriety and shed some
light on lawmakers’ purposes, on a dis-
criminatory intent claim.

25. Constitutional Law O1030
For purposes of a discriminatory in-

tent challenge to a law, discriminatory in-
tent does tend to persist through time; it
therefore seems eminently reasonable to
make the State bear the risk of nonpersua-
sion with respect to intent when the very
same people who passed an old, unconsti-
tutional law passed the new.

26. Constitutional Law O1466, 1482
 Election Law O607
 Statutes O1535(17)

Legislative history of law implement-
ing voter identification constitutional
amendment supported a finding that it,
like its predecessor, which was found to be
unconstitutional, was imbued with discrim-
inatory intent, for purposes of Fourteenth
and Fifteenth Amendment claims; General

Assembly’s goals and motivations went vir-
tually unchanged in the time between pre-
decessor and law, law’s supporters ex-
pressed their resolve to circumvent case
finding predecessor unconstitutional and
stave off future legal challenges, the legis-
lators who previously used racial data to
target minority voters would have under-
stood law’s potential to affect a disparate
impact, and rejection of an amendment
which would have permitted use of public-
assistance identifications was particularly
suspect.  U.S. Const. Amends. 14, 15.

27. Statutes O1241, 1244
A challenged law’s legislative history

may be highly relevant to the question of
intent, especially where there are contem-
poraneous statements by members of the
decisionmaking body, minutes of its meet-
ings, or reports.

28. Constitutional Law O2972
The final consideration on a discrimi-

natory intent challenge to a law is the
impact of the official action, that is, wheth-
er the challenged law bears more heavily
on one race than another.

29. Constitutional Law O2970
When a plaintiff contends that an al-

legedly unconstitutional law was motivated
by invidious intent, proof of disparate im-
pact is not the sole touchstone of the claim;
however, it would seem that at least some
showing of disproportionate impact, even if
it is not overwhelming impact, is required.

30. Constitutional Law O2970
Because impact of a law is simply one

of the circumstances evidencing discrimi-
natory intent under a totality-of-the-cir-
cumstances analysis, the size of the impact,
rather than just its existence, matters.

31. Injunction O1346
Civil rights organizations were likely

to succeed in showing that North Carolina
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law implementing voter identification con-
stitutional amendment would bear more
heavily on one race than another, for pur-
poses of motion for preliminary injunction
on Fourteenth and Fifteenth Amendment
claims; law was likely to prevent some
individuals from voting upon arrival at
polling station, disparate identification pos-
session rates meant that minority voters
would bear effect more severely than white
voters, and many North Carolinians, in-
cluding a disproportionate numbers of Af-
rican American and Hispanic citizens,
could be deterred from voting or register-
ing to vote because they lacked, or be-
lieved they lacked, acceptable identification
and were confused by or uninformed about
law’s exceptions.  U.S. Const. Amends. 14,
15.

32. Injunction O1346
Civil rights organizations were likely

to establish that race was a factor motivat-
ing enactment of law implementing voter
identification constitutional amendment,
for purposes of motion for preliminary in-
junction on their Fourteenth and Fifteenth
Amendment claims; law was enacted
against a backdrop of recurring state-sanc-
tioned racial discrimination and voter sup-
pression efforts, state’s polarized elector-
ate presented opportunity to exploit race
for partisan gain, law’s temporal proximity
to its unconstitutional predecessor, with
support by the same legislators, indicated
that something was amiss, legislative histo-
ry confirmed that legislature sought ways
to circumvent state and federal courts and
further entrench itself, and law was likely
to have a disparate impact on minority
voters.  U.S. Const. Amends. 14, 15.

33. Constitutional Law O2970
Plaintiffs alleging that a law was en-

acted with discriminatory intent need not
show that discriminatory purpose was the
sole or even a primary motive for the
legislation, but, rather, just that it was a
motivating factor.

34. Constitutional Law O2972
If racial discrimination is shown to

have been a substantial or a motivating
factor behind enactment of a law, the
state’s proffered non-racial interests must
be scrutinized intensely; because racial dis-
crimination is not just another competing
consideration, a rational-basis-like search
for arbitrariness will not suffice.

35. Constitutional Law O2972
When there is proof that a discrimina-

tory purpose has been a motivating factor
in the decision to enact a law, the typical
judicial deference to stated legislative in-
terests is no longer justified; instead, the
court must consider not just whether a
legitimate interest is present, but also the
substantiality of the state’s proffered non-
racial interest and how well the law fur-
thers that interest.

36. Election Law O47, 407
States have a legitimate interest in

protecting the integrity and reliability of
the electoral process; in service of this
broad interest, states may pursue creative
means of deterring and detecting voter
fraud, modernizing elections, and safe-
guarding voter confidence, which includes
the adoption of photo identification re-
quirements for voting, even when there is
limited evidence of the kind of voter fraud
that voter identification is best-suited to
prevent.

37. Election Law O407
Although a state has a legitimate in-

terest in combating voter fraud, and may
adopt a voter-identification requirement to
serve that interest, the state may not pre-
textually employ said interest to mask in-
vidious aims.

38. Constitutional Law O3040
A hallmark of equal protection is that

an ordinarily lawful action may become
constitutionally rotten when motivated by
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discriminatory intent.  U.S. Const. Amend.
14.

39. Injunction O1346

State’s argument that it passed law
implementing voter identification constitu-
tional amendment to combat voter fraud
and promote public confidence in the elec-
toral system were likely insufficient to
demonstrate that law would have been en-
acted without the motivating factor of ra-
cial discrimination, for purposes of motion
for preliminary injunction on Fourteenth
and Fifteenth Amendment claims; there
was virtually no evidence suggesting vot-
ers were systematically intentionally cor-
rupting the electoral process, and although
law partially addressed concerns with its
unconstitutional predecessor, the contin-
ued exclusion of public-assistance and fed-
eral employee identifications, along with
the piecemeal acceptance of state and local
government identifications, invited skepti-
cism.  U.S. Const. Amends. 14, 15.

40. Injunction O1346

State’s argument that legislature was
motivated by an interest in fulfilling the
mandate of the state constitution to pass a
voter identification law was likely insuffi-
cient to demonstrate that law implement-
ing voter identification constitutional
amendment would have been enacted
without the motivating factor of racial dis-
crimination, for purposes of motion for
preliminary injunction on Fourteenth and
Fifteenth Amendment claims; amendment
did not mandate enactment of an unconsti-
tutional voter identification scheme, and it
was law’s architects who conceived of
amendment and placed it on the ballot, not
to give voters the chance to ratify or re-
ject specific voter-identification require-
ments, but to ostensibly give themselves
greater leeway in enacting their desired
bill.  U.S. Const. Amends. 14, 15; N.C.
Const. art. 6, §§ 2(4), 3(2).

41. Constitutional Law O1073

Amendments to state constitutions are
not inherently immune from scrutiny un-
der the Fourteenth Amendment.  U.S.
Const. Amend. 14.

42. Injunction O1346

State would likely not be able to es-
tablish that its interest in withstanding
judicial scrutiny demonstrated that law im-
plementing voter identification constitu-
tional amendment would have been enact-
ed without the motivating factor of racial
discrimination, for purposes of motion for
preliminary injunction on Fourteenth and
Fifteenth Amendment claims; although
state alleged that in passing law, it sought
to emulate South Carolina’s photographic
voter-identification law, which had sur-
vived judicial scrutiny, the evidence with
respect to the North Carolina law con-
tained strong signs of discriminatory in-
tent, which was apparently absent from
the South Carolina law.  U.S. Const.
Amends. 14, 15.

43. States O4

It is one of the happy incidents of the
federal system that individual states may
serve as laboratories of democracy.

44. Election Law O598, 599

Section 2 of the Voting Rights Act
applies to both ‘‘vote-dilution’’ as well as
‘‘vote-denial’’ claims.  Voting Rights Act of
1965 § 2, 52 U.S.C.A. § 10301.

45. Election Law O598

In contrast to claims brought directly
pursuant to the Fourteenth or Fifteenth
Amendment, which require proof of dis-
criminatory intent, a violation of § 2 of the
Voting Rights Act may be established by
proof of discriminatory results alone.  U.S.
Const. Amends. 14, 15; Voting Rights Act
of 1965 § 2, 52 U.S.C.A. § 10301(a).
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46. Election Law O598
To succeed on a results-only claim

under § 2 of the Voting Rights Act, a
plaintiff must make a greater showing of
disproportionate impact than is required
on a discriminatory intent claim; other-
wise, plaintiffs could prevail in any and
every case in which they proved any im-
pact.  Voting Rights Act of 1965 § 2, 52
U.S.C.A. § 10301.

47. Election Law O598
A results analysis under § 2 of the

Voting Rights Act requires an intensely
local appraisal.  Voting Rights Act of 1965
§ 2, 52 U.S.C.A. § 10301.

48. Election Law O598
As with discriminatory intent claims, a

results claim under § 2 of the Voting
Rights Act is assessed under the totality of
the circumstances—rather than examine
the challenged government action in the
abstract, courts must consider whether an
electoral law, practice, or structure inter-
acts with social and historical conditions to
cause an inequality in the opportunities
enjoyed by non-white and white voters to
elect their preferred representatives.  Vot-
ing Rights Act of 1965 § 2, 52 U.S.C.A.
§ 10301.

49. Election Law O598
The court’s determination under the

totality of the circumstances test used to
analyze a Voting Rights Act (VRA) § 2
claim is guided by certain factors, detailed
in the VRA’s legislative history, which typ-
ically may be relevant; however, there is
no requirement that any particular num-
ber of factors be proved, or that a majority
of them point one way or the other.  Vot-
ing Rights Act of 1965 § 2, 52 U.S.C.A.
§ 10301.

50. Injunction O1346
Civil rights organizations did not dem-

onstrate a likelihood of success under the
results standard of § 2 of the Voting
Rights Act (VRA) sufficient to indepen-

dently warrant a preliminary injunction, on
their challenge to North Carolina law im-
plementing state constitutional amendment
requiring photographic identification to
vote; the law’s anticipated impact, on its
own, was not enough to invalidate the law
under the VRA, at least not according to
the evidence currently on the record.  Vot-
ing Rights Act of 1965 § 2, 52 U.S.C.A.
§ 10301.

51. Injunction O1096
Plaintiffs seeking preliminary injunc-

tions need not show a certainty of success.

52. Injunction O1106, 1572
Plaintiffs seeking a preliminary in-

junction must make a clear showing that
they are likely to be irreparably harmed
absent preliminary relief.

53. Injunction O1104, 1106
To demonstrate ‘‘irreparable harm,’’

for purposes of the preliminary injunction
analysis, a party must establish that (1)
the harm is certain and great, actual and
not theoretical, and so imminent that there
is a clear and present need for equitable
relief, and (2) that, once incurred, the
threatened harm would be beyond remedi-
ation.

See publication Words and Phrases
for other judicial constructions and
definitions.

54. Injunction O1106, 1114
For purposes of the preliminary in-

junction analysis, an injury is typically
deemed ‘‘irreparable’’ if monetary damages
are inadequate or difficult to ascertain.

See publication Words and Phrases
for other judicial constructions and
definitions.

55. Injunction O1343
By their very nature, laws impacting

the right to vote create the potential for
irreparable harm, for purposes of the pre-
liminary injunction analysis; once an elec-
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tion occurs, there can be no do-over and no
redress, and for this reason, courts rou-
tinely deem restrictions on fundamental
voting rights irreparable injury.

56. Injunction O1343
Organizations with core voter-advoca-

cy missions are ‘‘irreparably harmed,’’ for
purposes of the preliminary injunction
analysis, when the defendant’s actions per-
ceptibly impair the organization’s pro-
grams, making it more difficult to carry
out its mission.

See publication Words and Phrases
for other judicial constructions and
definitions.

57. Injunction O1106
Under the ‘‘mission’’ theory of irrepa-

rable injury, for purposes of the prelimi-
nary injunction analysis, an organizational
plaintiff satisfies its burden of showing a
likelihood of suffering irreparable harm
when it alleges that it must divert re-
sources away from its other initiatives to
respond to the government’s action.

58. Injunction O1343
A voting-rights organization is irrepa-

rably harmed, for purposes of the prelimi-
nary injunction analysis, when the right to
vote is wrongfully denied or abridged,
whether belonging to its membership or
the electorate at large.

59. Injunction O1346
Civil rights organizations demonstrat-

ed a clear likelihood of irreparable harm,
for purposes of motion for preliminary in-
junction on Fourteenth and Fifteenth
Amendment claims, challenging law imple-
menting state constitutional amendment
requiring photographic identification to
vote; organizations alleged that they di-
verted resources away from other voter-
education efforts to respond to law, that
they would need to continue doing so if law
would not be enjoined, and that such diver-
sions compromised organizations’ overall
missions, and if law had the effect that

preliminary evidence suggested it would,
upcoming elections would be distorted in
ways that could not be undone, wrongfully
depriving at least some North Carolinians
of the right to vote.  U.S. Const. Amends.
14, 15.

60. Injunction O1346

Balance of equities favored a prelimi-
nary injunction, enjoining law implement-
ing state constitutional amendment requir-
ing photographic identification to vote; civil
rights organizations demonstrated that, if
allowed to go into effect, law would likely
work irreparable harm against them and,
more broadly, minority voters in North
Carolina, and although state had commit-
ted some resources to implementation of
law, the bulk of the work still remained
undone.

61. Injunction O1252

Any time a state is enjoined by a
court from effectuating statutes enacted by
representatives of its people, it suffers a
form of irreparable injury; however, it is
an essential feature of the federal system
that states must, when necessary, endure
the irreparable injury of having unconsti-
tutional enactments enjoined.

62. Injunction O1346

Public interest favored a preliminary
injunction, enjoining law implementing
state constitutional amendment requiring
photographic identification to vote; with
upcoming primaries on the horizon, there
was some risk that a preliminary injunc-
tion could add to confusion, thereby threat-
ening an effective roll-out should the law
later be declared valid, however, the far
greater risk was that a law enacted with
discriminatory intent, the effects of which
were likely to be disproportionately borne
by minority voters, be allowed to operate.



23NORTH CAROLINA STATE CONFERENCE OF NAACP v. COOPER
Cite as 430 F.Supp.3d 15 (M.D.N.C. 2019)

63. Injunction O1343
For purposes of the preliminary in-

junction analysis, the public interest favors
permitting as many qualified voters to vote
as possible.

64. Election Law O40
Electoral integrity is enhanced, not

diminished, when all eligible voters are
allowed to exercise their right to vote free
from interference and burden unnecessari-
ly imposed by others.

65. Civil Rights O1457(1)
 Injunction O1341

For purposes of the preliminary in-
junction analysis, the public interest is
served by upholding constitutional rights;
however in the election context, stability
and consistency are also virtues.

66. Injunction O1014
A federal district court may fashion

injunctive relief to fit the particular facts
and circumstances of the case before it.

West Codenotes

Recognized as Unconstitutional
N.C. Const. art. 6, §§ 2(4), 3(2)

Validity Called into Doubt
N.C. Gen. Stat. Ann. §§ 163-87, 163-

166.16, 163-230.2(a)(4), (f)

Andrew T. Tutt, James W. Cooper, Jer-
emy C. Karpatkin, Ralf O. Dunn, Arnold &
Porter Kaye Scholer LLP, Caitlin Swain-
McSurely, Penda Denise Hair, Forward
Justice, Washington, DC, John C. Ulin,
Arnold & Porter Kaye Scholer LLP, Los
Angeles, CA, Leah J. Kang, ACLU of
North Carolina, Raleigh, NC, Irving L.

Joyner, Irving Joyner, Attorney at Law,
Cary, NC, for Plaintiffs.

Amar Majmundar, Olga E. Vysotskaya
De Brito, Paul M. Cox, Stephanie A. Bren-
nan, N.C. Department of Justice, Raleigh,
NC, for Defendants.

MEMORANDUM OPINION, ORDER,
AND PRELIMINARY

INJUNCTION

Loretta C. Biggs, United States District
Judge

Plaintiffs initiated this lawsuit for de-
claratory and injunctive relief against the
above-named Defendants in their official
capacities, challenging the validity of spe-
cific provisions of Senate Bill 824, titled
‘‘An Act to Implement the Constitutional
Amendment Requiring Photographic Iden-
tification to Vote,’’ (‘‘S.B. 824’’ or ‘‘the
Act’’). (See ECF No. 1); 2018 N.C. Sess.
Laws 144. Specifically, Plaintiffs allege
that portions of S.B. 824 violate § 2 of the
Voting Rights Act (‘‘VRA’’), 52 U.S.C.
§ 10301, as well as the Fourteenth and
Fifteenth Amendments of the United
States Constitution. (Id. ¶¶ 105–146.) Be-
fore the Court is Plaintiffs’ Motion for a
Preliminary Injunction. (ECF No. 72.) The
Court heard oral argument on December
3, 2019. For the reasons outlined below,
Plaintiffs’ motion will be granted in part
and denied in part.

I. BACKGROUND

In November 2018, North Carolina vot-
ers approved a ballot measure amending
the North Carolina State Constitution to
require voters to provide photographic
identification before voting in person (the
‘‘voter-ID amendment’’).1 (ECF No. 1
¶¶ 62, 64.) As the voter-ID amendment is

1. As amended, the North Carolina State Con-
stitution provides as follows:

Voters offering to vote in person shall pres-
ent photographic identification before vot-
ing. The General Assembly shall enact gen-

eral laws governing the requirements of
such photographic identification, which
may include exceptions.

N.C. Const. art. VI, §§ 2(4), 3(2).
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not self-executing, see N.C. Const. art. VI,
§§ 2(4), 3(2), on December 5, 2018, the
North Carolina General Assembly (the
‘‘General Assembly’’ or the ‘‘legislature’’)
passed S.B. 824 as implementing legisla-
tion.2 (See ECF No. 1 ¶ 1.) The Governor
vetoed S.B. 824 on December 14, 2018. (Id.
¶ 78.) Nevertheless, the General Assembly
codified S.B. 824 into law—Session Law
2018-144—by an override of the Gover-
nor’s veto on December 19, 2018. (Id. ¶ 1);
2018 N.C. Sess. Laws 144. S.B. 824’s cen-
tral requirement is that every voter pres-
ent a qualifying photo ID before casting a
ballot. 2018 N.C. Sess. Laws 144 § 1.2.(a).

[1, 2] The instant lawsuit was filed in
this Court one day after S.B. 824 became
law. (ECF No. 1 at 37.) In their Com-
plaint, Plaintiffs challenge the provisions of
S.B. 824 which ‘‘impose voter-identification
requirements,’’ as well as the provisions
‘‘that expand the number of poll observers
and the number[ ] of people who can chal-
lenge ballots.’’3 (Id. ¶¶ 106–07.) Plaintiffs
allege that ‘‘[t]hese provisions, separately
and together, will have a disproportionate-
ly negative impact on minority voters,’’ (id.
¶ 80), ultimately resulting in ‘‘the effective
denial of the franchise and dilution of [Af-
rican American and Latino] voting
strength,’’ (id. ¶ 7). Plaintiffs’ Complaint
further alleges that the challenged provi-
sions ‘‘impose discriminatory and unlawful
burdens on the right to vote that are not
justified by any legitimate or compelling

state interest.’’ (Id. ¶ 8.) Plaintiffs seek
this preliminary injunction to prevent De-
fendants ‘‘from implementing, enforcing,
or giving effect to the [challenged] provi-
sions of S.B. 824.’’ (Id. ¶ 147.)

II. PRELIMINARY INJUNCTION
STANDARD

[3–5] A preliminary injunction is an
‘‘extraordinary remedy that may only be
awarded upon a clear showing that the
plaintiff is entitled to such relief.’’ Winter
v. Nat. Res. Def. Council, Inc., 555 U.S. 7,
22, 129 S.Ct. 365, 172 L.Ed.2d 249 (2008).
To make a sufficient showing, a plaintiff
must establish: (1) a likelihood of success
on the merits; (2) that irreparable harm
will result in the absence of an injunction;
(3) that the balance of equities tips in their
favor; and (4) that an injunction is in the
public interest. Id. at 20, 129 S.Ct. 365.
Each factor is considered independently;
even if a plaintiff has shown likelihood of
success on the merits and irreparable
harm, the balance of equities and the pub-
lic interest can still weigh in favor of deny-
ing a preliminary injunction. See id. at 23–
24, 31 n.5, 129 S.Ct. 365.

[6–8] Whether to grant a preliminary
injunction is within the sound discretion of
the district court. Westmoreland Coal Co.,
Inc. v. Int’l Union, United Mine Workers
of Am., 910 F.2d 130, 135 (4th Cir. 1990).
Traditionally, courts employ preliminary
injunctions for the limited purpose of

2. Broader discussion of the legislative history
of S.B. 824 will occur later in this Opinion.

3. Plaintiffs have organizational standing to
bring this suit. ‘‘A plaintiff may establish or-
ganizational standing ‘when it seeks redress
for an injury suffered by the organization
itself.’ ’’ Guilford Coll. v. McAleenan, 389 F.
Supp. 3d 377, 388 (M.D.N.C. 2019) (quoting
White Tail Park, Inc. v. Stroube, 413 F.3d 451,
458 (4th Cir. 2005)). An organization suffers
such an injury ‘‘when the plaintiff alleges that
‘a defendant’s practices have hampered an
organization’s stated objectives causing the

organization to divert its resources as a re-
sult.’ ’’ Id. (quoting Action NC v. Strach, 216
F. Supp. 3d 597, 616 (M.D.N.C. 2016)). Here,
Plaintiffs have adequately alleged that they
will need to divert resources away from their
planned voter-engagement efforts to respond
to S.B. 824’s requirements. (ECF No. 91-8
¶¶ 53, 56, 58.) They have further alleged that
this diversion of resources will detract from
their fundamental mission, which includes
advancing the political status of minority
groups, to the detriment of all Plaintiffs. (See
id.; ECF No. 1 ¶ 14.) These allegations suffice
to establish organizational standing.
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maintaining the status quo—the ‘‘last un-
contested status between the parties which
preceded the controversy’’—and prevent-
ing irreparable harm during the course of
litigation, thereby preserving the possibili-
ty of a meaningful judgment on the merits.
Pashby v. Delia, 709 F.3d 307, 320 (4th
Cir. 2013) (quoting Aggarao v. MOL Ship
Mgmt. Co., 675 F.3d 355, 378 (4th Cir.
2012)); In re Microsoft Corp. Antitrust
Litig., 333 F.3d 517, 525 (4th Cir. 2003).
Because the issuance of a preliminary in-
junction ‘‘is a matter of equitable discre-
tion[,] it does not follow from success on
the merits as a matter of course.’’ Winter,
555 U.S. at 32, 129 S.Ct. 365. Rather, ‘‘[i]n
each case, courts ‘must balance the com-
peting claims of injury and must consider
the effect on each party of the granting or
withholding of the requested relief.’ ’’ Id.
at 24, 129 S.Ct. 365 (quoting Amoco Prod.
Co. v. Vill. of Gambell, 480 U.S. 531, 542,
107 S.Ct. 1396, 94 L.Ed.2d 542 (1987)).

[9] Furthermore, the Supreme Court
has instructed federal courts to ‘‘pay par-
ticular regard for the public consequences
in employing the extraordinary remedy of
injunction.’’ Id. This carefulness is espe-
cially warranted in the voting-rights con-
text, where court orders ‘‘can themselves
result in voter confusion’’ and, where ‘‘once
[an] election occurs, there can be no do-
over and no redress.’’ See Purcell v. Gon-
zalez, 549 U.S. 1, 4–5, 127 S.Ct. 5, 166
L.Ed.2d 1 (2006); League of Women Voters
of N.C. v. North Carolina, 769 F.3d 224,
247 (4th Cir. 2014) [hereinafter ‘‘LWV’’].

III. HISTORY OF VOTER-ID LEGIS-
LATION IN NORTH CAROLINA

In recent decisions, the Supreme Court
and the Fourth Circuit have set forth the
history of voter suppression efforts in the
South generally and North Carolina specif-
ically. See Shelby Cty. v. Holder, 570 U.S.
529, 552, 133 S.Ct. 2612, 186 L.Ed.2d 651
(2013); North Carolina State Conf. of

NAACP v. McCrory, 831 F.3d 204, 223–24
(4th Cir. 2016). However, to fully under-
stand and contextualize S.B. 824, its me-
chanics, its proposed implementation, and
the motivations of those who enacted it, a
brief review of that history is necessary
here. No one disputes that North Carolina
‘‘has a long history of race discrimination
generally and race-based vote suppression
in particular.’’ McCrory, 831 F.3d at 223.
For ‘‘[i]t was in the South that slavery was
upheld by law until uprooted by the Civil
War, that the reign of Jim Crow denied
African–Americans the most basic free-
doms, and that state and local govern-
ments worked tirelessly to disenfranchise
citizens on the basis of race.’’ Shelby Cty.,
570 U.S. at 552, 133 S.Ct. 2612. North
Carolina was no exception; as discussed
further below, the state has ‘‘shameful’’
chapters—both distant and contempo-
rary—in its ‘‘long and cyclical’’ history. See
McCrory, 831 F.3d at 223; (ECF No. 91-2
at 71).

In light of this history, Congress sub-
jected forty North Carolina jurisdictions to
‘‘preclearance’’ under § 5 of the VRA.
McCrory, 831 F.3d at 215. As a result, the
state was not permitted to make changes
to voting procedures or qualifications with-
out first demonstrating that the changes
‘‘had neither the purpose nor effect of
‘diminishing the ability of any citizens’ to
vote ‘on account of race or color.’ ’’ Id.
(quoting 52 U.S.C. § 10304 (formerly 42
U.S.C. § 1973c)). Decades of preclearance
enabled steady growth in minority elector-
al participation, and ‘‘by 2013 African
American registration and turnout rates
had finally reached near-parity’’ with
whites’. See id. at 214; (ECF No. 91-4 at 10
(acknowledging ‘‘the recent parity in black
and white turnout’’ but characterizing it as
‘‘fragile’’ and sensitive to ‘‘new costs im-
posed on voters’’)).

The General Assembly first attempted
to enact a voter-ID bill in 2011 while the
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state was still subject to preclearance.
(ECF Nos. 91 at 13; 97 at 20.) The gover-
nor at the time vetoed that bill, and an
override attempt failed. (ECF No. 97 at
20.) In the spring of 2013, the legislature
again took up voter-ID legislation in the
form of House Bill 589 (‘‘H.B. 589’’). See
McCrory, 831 F.3d at 227. In its early
form, the photo-ID requirements outlined
in H.B. 589 were limited and, compared to
later iterations, ‘‘much less restrictive.’’4

See id. at 216, 227; (ECF No. 91-1 at 44,
tbl. 8 (comparing the early version of H.B.
589, the version ultimately enacted, and
S.B. 824)). However, on June 25, 2013, the
Supreme Court issued its opinion in Shelby
County v. Holder invalidating § 5’s cover-
age formula, after which North Carolina
was no longer subject to preclearance. 570
U.S. at 556–57, 133 S.Ct. 2612. Following
that ruling, the legislature ‘‘requested and
received racial data’’ on the use of various
voting practices in the state before ‘‘swiftly
expand[ing]’’ the single-issue H.B. 589 into
‘‘omnibus legislation.’’ McCrory, 831 F.3d
at 216. The newly expanded bill included
‘‘a number of voting restrictions’’ that
would fall most heavily on minority voters,
including stringent voter-ID requirements
that excluded ‘‘many of the alternative
photo IDs used by African Americans.’’
See id. at 216–18. H.B. 589 was passed
along strict party lines—Republicans in
favor, Democrats against—and signed into
law on August 12, 2013. Id. at 218.

Legal challenges soon followed, and in
2016, the Fourth Circuit struck down H.B.
589 as unconstitutional. Id. at 215. As the
Fourth Circuit recognized, and as Plain-
tiffs’ experts in this case confirm, voting in
North Carolina was and currently is racial-
ly polarized; if you know a voter’s race,

you can often predict how that voter will
vote. See id. at 225; (ECF No. 91-1 at 52).
This dynamic, according to the Fourth Cir-
cuit, presents a ‘‘political payoff for legisla-
tors who seek to dilute or limit the minori-
ty vote.’’ McCrory, 831 F.3d at 222. The
legislature enacted H.B. 589 in pursuit of
this payoff; with an ‘‘almost surgical preci-
sion’’ it crafted a voter-ID law that permit-
ted only those forms of identification which
minority voters disproportionately lacked.
Id. at 214, 216. Taken together with North
Carolina’s history of state-sponsored dis-
crimination and the recent rise in minority
voting power, H.B. 589 ‘‘unmistakably’’ re-
flected the legislature’s motivation to ‘‘en-
trench itself TTT by targeting voters who,
based on race, were unlikely to vote for
the majority party.’’ Id. at 233. The Fourth
Circuit unequivocally held that this consti-
tuted impermissible racial discrimination
‘‘in violation of the Equal Protection
Clause of the Fourteenth Amendment and
§ 2 of the [VRA].’’ McCrory, 831 F.3d at
219.

The bill’s proponents sought Supreme
Court review, but were denied certiorari.
See North Carolina v. N.C. State Confer-
ence of NAACP, ––– U.S. ––––, 137 S. Ct.
1399, 198 L.Ed.2d 220 (2017). Hours after
that denial, legislative leaders began ‘‘call-
ing for a new law that would incorporate
some of the same ideas in a manner that
they thought could withstand judicial re-
view.’’ (See ECF No. 91-1 at 15.) Although
a Democratic governor was elected in No-
vember 2016, Republicans retained their
supermajorities in both chambers, thanks,
in part, to unconstitutionally gerryman-
dered legislative maps. (See ECF No. 91-1
at 73.) And because the North Carolina
Constitution permits the legislature, by

4. The final pre-Shelby County version of H.B.
589 permitted voters to use a much wider
array of photo identification, including, but
not limited to: (a) community college IDs; (b)
public-assistance IDs; and (c) federal, state,

and local government IDs. These forms of
identification were stripped after Shelby
County and remain excluded or severely limit-
ed by S.B. 824. See 2013 H.B. 589 (fifth ed.)
§ 4; (ECF No. 91-1 at 44–45, tbl. 8).
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three-fifths vote in each chamber, to pro-
pose constitutional amendments for popu-
lar approval, see N.C. Const. art. XIII, § 4,
Republican lawmakers were able to use
their supermajorities in June 2018 to place
the voter-ID amendment on the November
ballot. See 2018 N.C. Sess. Laws 128.

On November 8, 2018, the voter-ID
amendment was adopted by popular
vote—55% of the electorate voted in fa-
vor.5 (ECF Nos. 97 at 9; 97-7 at 5.) The
language of the amendment proclaims that
all North Carolina voters ‘‘offering to vote
in person shall present photographic iden-
tification before voting.’’ N.C. Const. art.
VI §§ 2(4), 3(2). Implementation of the
amendment, however, is left to the legisla-
ture, which ‘‘shall enact general laws gov-
erning the requirements of such photo-
graphic identification, which may include
exceptions.’’ Id. (emphasis added).

The November 2018 elections brought
changes to the composition of the legisla-
ture as well. In August 2016, a three-judge
federal district court panel held that the
General Assembly unjustifiably relied on
race to draw state legislative district lines.
See Covington v. North Carolina, 316
F.R.D. 117, 124 (M.D.N.C. 2016), aff’d –––
U.S. ––––, 137 S. Ct. 2211, 198 L.Ed.2d 655
(2017). The court ordered the maps to be
redrawn, and, after a delay, new versions

were implemented in time for the 2018
elections.6 See Covington v. North Car-
olina, 267 F. Supp. 3d 664, 668 (M.D.N.C.
2017). The Republican party retained ma-
jorities in both chambers under the new
maps, but lost its supermajorities. (See
ECF No. 91-1 at 70–71.)

In the waning days of the lame-duck
2018 legislative term, the General Assem-
bly enacted S.B. 824 ‘‘to implement the
constitutional amendment requiring photo-
graphic identification to vote.’’ See 2018
N.C. Sess. Laws 144, Title. The Governor
vetoed the bill, expressing his view that it
‘‘was designed to suppress the rights of
minority, poor and elderly voters’’ and
would ‘‘trap honest voters in confusion and
discourage them with new rules.’’ See Gov-
ernor’s Veto Message for SB824, Dec. 14,
2018. However, as one of its last acts, the
Senate’s supermajority voted to override
the Governor’s veto on December 18, 2018.
The House followed suit on December 19,
2018, and S.B. 824 became law.

IV. DISCUSSION

[10–13] Plaintiffs contend that the ‘‘the
provisions of S.B. 824—both independently
and cumulatively—violate Section 2 of the
[VRA] TTT [as well as] the Fourteenth and
Fifteenth Amendments of the United
States Constitution.’’7 (ECF No. 1 ¶¶ 7–8.)

5. Data from the 2018 state constitutional ref-
erendum show that 66% of whites supported
the voter-ID amendment, compared to just
35% of non-whites. (See ECF No. 91-1 at 65.)

6. In September 2019, a state court found that
legislative leaders, through attorneys working
on their behalf, had misled the three-judge
district court in Covington v. North Carolina
about their reliance on racial data in drafting
legislative maps. See Common Cause v. Lewis,
No. 18 CVS 014001, 2019 WL 4569584, at
*105 (N.C. Super. Ct. Sept. 3, 2019) (explain-
ing that the court was ‘‘troubled by represen-
tations made by [legislative leaders] TTT to the
Covington Court’’ which were ‘‘highly im-
probable’’).

7. The Fourteenth and Fifteenth Amendments
‘‘prohibit racial discrimination in the regula-
tion of elections.’’ McCrory, 831 F.3d at 215.
The Fourteenth Amendment commands that
‘‘[n]o state shall TTT deny to any person with-
in its jurisdiction the equal protection of the
laws.’’ U.S. Const. amend. XIV, § 1. The Fif-
teenth Amendment provides that ‘‘[t]he right
of citizens of the United States to vote shall
not be denied or abridged by TTT any state on
account of race, color, or previous condition
of servitude.’’ Id. amend. XV, § 1. As ex-
plained in this Opinion, a plaintiff challenging
a voting restriction under either amendment
must establish that the restriction was moti-
vated, at least in part, by a discriminatory
purpose. Accordingly, the Court’s discrimina-
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Because S.B. 824 is facially race-neutral,
Plaintiffs must ‘‘establish that the State
TTT acted with a discriminatory purpose’’
in order to demonstrate a likelihood of
success on their constitutional claims. See
Reno v. Bossier Parish Sch. Bd., 520 U.S.
471, 481–82, 117 S.Ct. 1491, 137 L.Ed.2d
730 (1997) (citing City of Mobile v. Bolden,
446 U.S. 55, 62, 100 S.Ct. 1519, 64 L.Ed.2d
47 (1980) (plurality opinion) (explaining
that facially neutral actions only violate the
Fourteenth and Fifteenth Amendments if
motivated by discriminatory purpose). In
contrast, ‘‘a violation of § 2 [of the VRA]
c[an] be proved by showing discriminatory
effect alone,’’ without having to show a
discriminatory purpose. Thornburg v. Gin-
gles, 478 U.S. 30, 35, 106 S.Ct. 2752, 92
L.Ed.2d 25 (1986) (emphasis added); see
also Lee v. Virginia State Bd. of Elections,
843 F.3d 592, 599 (4th Cir. 2016).

The Court will begin its discussion,
therefore, with Plaintiffs’ likelihood of suc-
cess in demonstrating that discriminatory
purpose was a motivating factor behind
the passage of S.B. 824. Afterwards, the
Court will consider whether S.B. 824’s like-
ly effects would be independently sufficient
to violate § 2.

A. Discriminatory Intent Based on
Race

[14, 15] Facially neutral laws that are
motivated by invidious intent are ‘‘just as
abhorrent, and just as unconstitutional, as
laws that expressly discriminate on the
basis of race.’’ McCrory, 831 F.3d at 220
(citing Vill. of Arlington Heights v. Metro.
Housing Dev. Corp., 429 U.S. 252, 264–66,
97 S.Ct. 555, 50 L.Ed.2d 450 (1977); Wash-
ington v. Davis, 426 U.S. 229, 241, 96 S.Ct.
2040, 48 L.Ed.2d 597 (1976)). While
‘‘[p]roof of racially discriminatory intent or
purpose is required to show a violation of

the Equal Protection Clause,’’ Arlington
Heights, 429 U.S. at 265, 97 S.Ct. 555, rare
is the modern case in which the govern-
ment has been candid about its discrimina-
tory motives. See Hunt v. Cromartie, 526
U.S. 541, 553, 119 S.Ct. 1545, 143 L.Ed.2d
731 (1999) (‘‘Outright admissions of imper-
missible racial motivation are infre-
quent.’’); Johnson v. De Grandy, 512 U.S.
997, 1018, 114 S.Ct. 2647, 129 L.Ed.2d 775
(1994) (acknowledging the shift away from
‘‘direct, overt impediments’’ toward ‘‘more
sophisticated devices that dilute minority
voting strength’’). Thus, when evaluating a
discriminatory intent claim, a court must
dig deeper and make a ‘‘sensitive inquiry
into such circumstantial and direct evi-
dence of intent as may be available.’’ Ar-
lington Heights, 429 U.S. at 266, 97 S.Ct.
555.

[16] In Arlington Heights, the Su-
preme Court set forth a non-exhaustive list
of factors to guide this delicate investiga-
tion. Reviewing courts should consider: (1)
the law’s historical background; (2) the
specific sequence of events leading up to
the law’s enactment, including any depar-
tures from normal legislative procedure;
(3) the law’s legislative and administrative
history; and (4) whether the law’s effect
‘‘bears more heavily on one race than an-
other.’’ Id. at 266–68, 97 S.Ct. 555. The
Court further cautioned that, because leg-
islative bodies are ‘‘[r]arely TTT motivated
solely by a single concern,’’ a challenger
need only demonstrate that ‘‘invidious dis-
criminatory purpose was a motivating fac-
tor.’’ Id. at 265–66, 97 S.Ct. 555 (emphasis
added). ‘‘[T]he ultimate question,’’ then, is
whether a law was enacted ‘‘because of,’’
and not ‘‘in spite of,’’ the discriminatory
effect it would likely produce. McCrory,
831 F.3d at 220 (quoting Pers. Adm’r of

tory intent analysis, see supra Section IV.A,
addresses Plaintiffs’ claims under both the

Fourteenth and Fifteenth Amendments.
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Mass. v. Feeney, 442 U.S. 256, 279, 99
S.Ct. 2282, 60 L.Ed.2d 870 (1979)).

[17–19] If ‘‘racial discrimination is
shown to have been a ‘substantial’ or [a]
‘motivating’ factor behind enactment of the
law, the burden shifts to the law’s defend-
ers to demonstrate that the law would
have been enacted without this factor.’’
Hunter v. Underwood, 471 U.S. 222, 228,
105 S.Ct. 1916, 85 L.Ed.2d 222 (1985). At
this step, the court must ‘‘scrutinize the
legislature’s actual non-racial motivations
to determine whether they alone can justi-
fy the legislature’s choices.’’ McCrory, 831
F.3d at 221 (citing Mt. Healthy City Sch.
Dist. Bd. of Educ. v. Doyle, 429 U.S. 274,
287, 97 S.Ct. 568, 50 L.Ed.2d 471 (1977)).
Further, because ‘‘racial discrimination is
not just another competing consideration,’’
the typical judicial deference accorded to
legislators’ ‘‘competing considerations’’ is
‘‘no longer justified.’’ Id. at 221 (quoting
Arlington Heights, 429 U.S. at 265–66, 97
S.Ct. 555). Put another way, ‘‘the state’s
proffered non-racial interest’’ must be
‘‘sufficiently strong to cancel out’’ any dis-
criminatory motive. Id. at 234 (quoting
Mhany Mgmt., Inc. v. Cty. of Nassau, 819
F.3d 581, 614 (2d Cir. 2016)).

1. Historical Background

[20, 21] ‘‘A historical pattern of laws
producing discriminatory results provides
important context for determining whether
the same decisionmaking body has also
enacted a law with discriminatory pur-
pose.’’ McCrory, 831 F.3d at 223–24. While
‘‘past discrimination cannot, in the manner
of original sin, condemn governmental ac-
tion that is not itself unlawful,’’ the histori-
cal background against which the chal-
lenged law was enacted is undoubtedly
‘‘relevant to the question of intent.’’ See
Abbott v. Perez, ––– U.S. ––––, 138 S. Ct.
2305, 2324–25, 201 L.Ed.2d 714 (2018)
(quoting Mobile, 446 U.S. at 74, 100 S.Ct.

1519 (plurality opinion)); Arlington
Heights, 429 U.S. at 267, 97 S.Ct. 555).

[22] As the Fourth Circuit recognized
in McCrory, and as earlier discussed here,
North Carolina has a sordid history of
racial discrimination and voter suppression
stretching back to the time of slavery,
through the era of Jim Crow, and, crucial-
ly, continuing up to the present day. See
831 F.3d at 223–27. Between 1980 and
2013, the Department of Justice ‘‘issued
over fifty objection letters to proposed
election law changes in North Carolina TTT

because the State had failed to prove the
proposed changes would have no discrimi-
natory purpose or effect.’’ Id. at 224 (citing
U.S. Dep’t of Justice, Civil Rights Div.,
Voting Determination Letters for North
Carolina (Aug. 7, 2015), https://www.
justice.gov/crt/voting-determination-
letters-north-carolina). During that same
time period, ‘‘plaintiffs brought fifty-five
successful cases under § 2 of the [VRA],’’
ten of which resulted in ‘‘judicial decisions
finding that electoral schemes TTT had the
effect of discriminating against minority
voters.’’ Id. (citing Anita S. Earls et al.,
Voting Rights in North Carolina: 1982–
2006, 17 S. Cal. Rev. L. & Soc. Just. 577
(2008)). And McCrory itself revealed that,
in 2013, the state was engaged in the most
‘‘targeted’’ and ‘‘comprehensive’’ efforts to
suppress minority voting since the 1960s.
See id. at 223, 227.

Moreover, the legislature has continued
to violate both the VRA and the Constitu-
tion. In 2016, for instance, federal courts
concluded that North Carolina’s legislative
and congressional maps contained inten-
tional racial gerrymanders. See Harris v.
McCrory, 159 F. Supp. 3d 600, 605, 627
(M.D.N.C. 2016) (concluding that ‘‘race
predominated’’ in the General Assembly’s
drawing of Congressional maps); Coving-
ton, 316 F.R.D. at 178 (invalidating state
legislative maps ‘‘primarily [due] to the
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explicit and undisputed’’ racial methodolo-
gy ‘‘that the General Assembly employed
in the[ir] construction’’). According to
Plaintiffs’ expert Barry Burden, ‘‘[t]hese
recent cases demonstrate that in the post-
Shelby environment the state legislature
has repeatedly acted—intentionally—to al-
ter the North Carolina election system in
ways that disproportionately dilute or deny
[minority voting power].’’ (See ECF No.
91-4 at 15.) Defendants do not challenge
this understanding. (See ECF No. 97 at
18.)

Another ‘‘critical’’ piece of historical evi-
dence to consider is the degree to which
voting in North Carolina has been, and
remains racially polarized. See McCrory,
831 F.3d at 225. In 2016, the Fourth Cir-
cuit noted that, ‘‘racially polarized voting
between African Americans and whites re-
mains prevalent in North Carolina,’’ where
‘‘race and party are inexorably linked.’’ Id.
The evidence before this Court confirms
that, three years later, this is still the case.
As Plaintiffs’ expert Allan Lichtman re-
ports, in the 2016 elections, non-white vot-
ers supported Republican candidates for
president and state-wide office at a level of
19%, compared to a support level of 63%
among white voters. (ECF No. 91-1 at 57,
60.) African American voters were particu-
larly hesitant to support Republican candi-
dates—on average, just 10% cast their bal-
lots for the GOP. (Id.)

Amici posit that this stark polarization
may, in fact, be diminishing. (See ECF No.
117 at 33 (noting that, according to Licht-
man, a higher percentage of African Amer-
ican voters supported the Republican pres-
idential candidate in 2016 than in 2008).)
That could be the case. However, the evi-
dence still shows that the state’s electorate
was extremely polarized at the time S.B.
824 was enacted and will predictably re-
main so in the near future, even if the
trend is moving slightly toward lesser po-
larization. (See ECF No. 91-1 at 52–57

(demonstrating the ‘‘substantial racial po-
larization that exists in general elections in
North Carolina’’).)

All this is to say that ‘‘powerful under-
currents’’ of racial discrimination and ra-
cial polarization have historically pervaded
North Carolina’s political climate—and
still do. See McCrory, 831 F.3d at 226. As
the Fourth Circuit found with respect to
H.B. 589, S.B. 824 likewise ‘‘cannot be
properly understood without these consid-
erations,’’ as they indicate both a past and
current practice of and incentive to limit
certain groups’ access to the franchise. Id.
Accordingly, the historical context weighs
in favor of a finding of discriminatory in-
tent with respect to S.B. 824’s enactment.

2. The Sequence of Events Leading
to S.B. 824’s Enactment

[23, 24] The ‘‘specific sequence of
events leading up to the challenged [law]’’
may also ‘‘spark suspicion’’ of impropriety
and ‘‘shed some light on [lawmakers’] pur-
poses.’’ Arlington Heights, 429 U.S. at 267,
269, 97 S.Ct. 555. Defendants rightly as-
sert that ‘‘[t]he process of SB824’s enact-
ment complied with [state] constitutional
and parliamentary requirements.’’ (See
ECF Nos. 97 at 22; 97-18 at 10.) While ‘‘a
legislature need not break its own rules to
engage in unusual procedures,’’ McCrory,
831 F.3d at 228, it must be acknowledged
that, here, there appears to have been no
deviation from the procedural letter: the
bill passed three separate readings in each
chamber; contains the required phrase
‘‘The General Assembly of North Carolina
enacts:’’; was signed by the presiding offi-
cers of each chamber; was submitted to
the Governor for approval or veto; and,
after the Governor’s veto, was enacted by
override. (ECF No. 97-18 at 3–4, 10.)

Plaintiffs do not dispute that the Gener-
al Assembly followed legislative protocol.
Nonetheless, they insist that the events
leading to S.B. 824’s passage were abnor-
mal. (See ECF No. 91 at 26–27.) First,
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Plaintiffs contend that S.B. 824 was enact-
ed in a suspiciously hurried fashion—‘‘the
same sort of ‘rushed TTT legislative pro-
cess’ and lack of debate that accompanied
the passage of HB589.’’ (Id. at 26.) Indeed,
numerous procedural irregularities accom-
panied the passage of H.B. 589: a previous-
ly slim bill sat for months before conspicu-
ously swelling in size right after the Shelby
County decision; the newly ‘‘omnibus’’ bill
was pushed through with only ‘‘one day for
a public hearing, two days in the Senate,
and two hours in the House’’; there was
little opportunity to present amendments
to the bill; and the ultimate vote ‘‘proceed-
ed on strict party lines.’’ See McCrory, 831
F.3d at 227–28. However, if S.B. 824’s path
resembles this ‘‘rushed’’ process, it is only
to a lesser degree.

S.B. 824 was given five days of legisla-
tive debate. (See ECF No. 108 at 10); S.B.
824 Legislative History, https://www.ncleg.
gov/BillLookUp/2017/s% 20824. Plaintiffs
have submitted evidence that, while the
bill was under consideration, ‘‘[v]ery little
time was permitted for public questions or
comments, and what time was given was
provided with insufficient or no notice to
the public.’’ (See ECF No. 91-8 ¶¶ 32–37.)
Be that as it may, some public commen-
tary was allowed, both for or against the
bill. (See ECF No. 97-16.) Moreover, in
contrast to the bulldozer-like process de-
scribed in McCrory, a total of twenty-three
amendments to S.B. 824 were offered, thir-
teen of which were adopted before final
passage. (See ECF No. 97-18 at 7–8.)

Defendants also emphasize that, in addi-
tion to an open process, S.B. 824 enjoyed
allegedly ‘‘bipartisan’’ support. The Fourth
Circuit seems to have acknowledged that
evidence of bipartisanship can cut against
a finding of discriminatory intent. See Lee,
843 F.3d at 603 (‘‘While there was a sub-

stantial party split on the vote enacting the
law, two non-Republicans (one Democrat
and one Independent) voted for [Virginia’s
photo-ID law].’’); McCrory, 831 F.3d at 227
(noting that ‘‘[f]ive House Democrats
joined all present Republicans’’ in voting
for the pre-Shelby County version of H.B.
589). However, the Court is doubtful that
the minimal aisle-crossing that took place
during S.B. 824’s passage should carry any
significant weight. S.B. 824’s lone Demo-
cratic sponsor, Senator Joel Ford, lost his
primary in the 2018 election and admitted
at deposition that he considered switching
parties around the time the bill was being
drafted. (See ECF No. 97-6 at 99–100.)
Furthermore, when it came time to over-
ride the Governor’s veto, only one Demo-
crat in each chamber—Ford in the Senate
and Representative Duane Hall in the
House—voted to do so. (ECF Nos. 97-23;
97-24.) Defendants’ depiction of S.B. 824 as
a bill with ‘‘bipartisan support TTT through
each important stage of the lawmaking
process’’ is, therefore, a bit misleading.
(ECF No. 97 at 28.)

[25] Plaintiffs’ more potent sequence-
related argument is less about ‘‘how’’ than
‘‘who.’’ In their view, the events which
produced S.B. 824 are ‘‘part of an unbro-
ken effort TTT to protect partisan gains by
disadvantaging Black and Latino voters’’—
not just by the same party, but by the
same individual legislators. (ECF No. 108
at 4–5.) Legislative voting records reveal
that, while the composition of the General
Assembly had changed somewhat in the
time between 2013 and 2018, a majority of
the Republican legislators who voted for
S.B. 824 had previously voted for H.B. 589.
(See ECF Nos. 91-1 at 17, tbl. 1.) More-
over, ‘‘many of the same legislative leaders
who championed HB589 TTT were instru-
mental in enacting SB824.’’8 (See ECF No.

8. Representative David Lewis was Chair of
the House Elections Committee in 2013 and
Chair of the House Committee on Elections

and Ethics Law in 2018. Tim Moore, a pri-
mary sponsor of H.B. 589, was Speaker of the
House in 2018. And Senator Warren Daniel, a
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91 at 17–18.) This fact is particularly strik-
ing in light of Defendants’ admission that
there were no ‘‘changes in legislative poli-
cy preferences leading to the enactment of
SB824.’’ (ECF No. 97 at 20.) Of course,
views can change. However, ‘‘discriminato-
ry intent does tend to persist through
time.’’ United States v. Fordice, 505 U.S.
717, 747, 112 S.Ct. 2727, 120 L.Ed.2d 575
(1992) (Thomas, J., concurring). It there-
fore seems ‘‘eminently reasonable to make
the State bear the risk of nonpersuasion
with respect to intent’’ when the very same
people who passed the old, unconstitutional
law passed the new. See id.

Finally, Plaintiffs argue that the legisla-
ture would not have been able to enact
S.B. 824 without supermajorities obtained
via an ‘‘unlawful racial gerrymander.’’
(ECF No. 91 at 21.) Based on this Court’s
research, Defendants are correct that no
federal court has held that ‘‘a state legisla-
ture is barred from legislating before cura-
tive map-making periods are completed,’’9

(ECF No. 97 at 27–28), and Plaintiffs have
not asked this Court to wade into that
thicket. Nevertheless, the legislature’s sta-
tus as the product of unconstitutional map-
making must be considered as an integral
part of S.B. 824’s origins. To paraphrase
Plaintiffs: but for the effect of unconstitu-
tional legislative maps, S.B. 824’s support-
ers may not have obtained supermajorities

in the House and Senate; may not have
had the three-fifths support necessary to
place a voter-ID amendment before the
public; and may not have been capable of
overriding the Governor’s veto. (See ECF
No. 108 at 7–13.) This argument, while not
dispositive, is not without force.

In sum, the ‘‘sequence of events’’ is
mixed. The General Assembly appears to
have met all parliamentary requirements,
both in placing a constitutional amendment
before voters 10 and in passing S.B. 824 as
implementing legislation, and, while per-
haps more ‘‘rushed’’ than usual, provided
for legislative debate. Nevertheless, when
viewed with a wider lens, the circum-
stances surrounding S.B. 824 are unusual:
A majority of the Republican legislators
who supported H.B. 589 also voted for S.B.
824, and the same legislative leaders
spearheaded both bills. Further, those leg-
islators were elected, at least in part, by
way of district maps which were declared
unconstitutional. And after voters ratified
the voter-ID amendment, S.B. 824 was
enacted along (virtually) strict party lines
and over the Governor’s veto. These se-
quential facts constitute evidence that S.B.
824 was motivated by discriminatory in-
tent, despite the apparent lack of proce-
dural irregularity.

strong supporter of H.B. 589, was a primary
sponsor of S.B. 824. (See ECF 91-1 at 16.)

9. A North Carolina superior court recently
declared that the state’s voter-ID amendment
was ‘‘void ab initio.’’ See North Carolina State
Conference of NAACP v. Moore, No.
18CVS9806, 2019 WL 2331258, at *6 (N.C.
Super. Ct. Feb. 22, 2019). The court reasoned
that, in light of the ‘‘sweeping racial gerry-
mander’’ struck down in Covington, ‘‘the con-
stitutional amendments placed on the ballot
on November 6, 2018 were approved by a
General Assembly that did not represent the
people of North Carolina’’ and were, there-
fore, illegitimate. See id. Appeal of that deci-
sion is pending. However, for this Court’s

current purposes, it is sufficient to note that
the superior court confined its order to the
validity of the voter-ID amendment itself and
not S.B. 824, which could have been passed
absent any constitutional mandate. See id. (ex-
plaining that ‘‘[t]he requirements for amend-
ing the state Constitution are unique and dis-
tinct from the requirements to enact other
legislation’’).

10. Amendments to the North Carolina consti-
tution are somewhat unusual, but not entirely
uncommon. See NC Legislative Library,
Amendments to the North Carolina Constitu-
tion of 1971, June 24, 2019, https://www.
ncleg.net/library/Documents/NCConst
Amendsince1971.pdf.
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3. S.B. 824’s Legislative History

[26, 27] A challenged law’s legislative
history ‘‘may be highly relevant’’ to the
question of intent, ‘‘especially where there
are contemporaneous statements by mem-
bers of the decisionmaking body, minutes
of its meetings, or reports.’’ Arlington
Heights, 429 U.S. at 268, 97 S.Ct. 555. The
public statements made by S.B. 824’s advo-
cates and opponents reveal three main
sentiments. First, Republican legislative
leaders strongly disagreed with the Fourth
Circuit’s decision in McCrory. Immediately
after the court’s ruling was announced,
Senate Leader Phil Berger and House
Speaker Tim Moore issued a statement
criticizing it as a decision ‘‘by three parti-
san Democrats’’ with ‘‘the intent to reopen
the door to voter fraud.’’ (See ECF No. 91-
1 at 14–15.) Speaker Moore would later
opine that the Fourth Circuit ‘‘has a more
liberal political bent [and] acted outside of
what has been upheld by the U.S. Su-
preme Court in similar matters.’’ (Id. at
15.) And in expressing his support for a
constitutional amendment, Representative
David Lewis, Chair of the House Commit-
tee on Elections, explained that ‘‘[t]he rea-
son we are asking voters if they want to do
this or not is, frankly, we think we passed
a good law before.’’ (Id.)

Second, Republican lawmakers remained
‘‘a hundred percent committed to the idea
of voter ID’’ after McCrory and set out to
craft a new bill which would ‘‘mute future
court challenges.’’ (Id. at 16 (quoting Rep.
Lewis).) The choice to put a voter-ID
amendment before the public appears to
have been motivated, at least in part, by a
desire to insulate the future S.B. 824 from
‘‘inevitable [legal] challenges that will come
from the left.’’ (Id.) In floor debate, for
example, Representative John Blust ex-
pressed his belief that a constitutional
amendment was needed ‘‘so that the North
Carolina Supreme Court can’t simply get
rid of it by saying ‘Oh, the legislature just

added an additional qualification to vote.’ ’’
(Id.) Defendants assert that these state-
ments are consistent with a desire to ‘‘en-
act legislation that abides by legal prece-
dent.’’ (ECF No. 97 at 21.) However, given
the history and sequence of events dis-
cussed above, the fairer interpretation is
that these statements reflect a desire to
evade precedent, rather than abide by it.

Third, the legislative history suggests
that lawmakers’ positions remained virtu-
ally unchanged between the time McCrory
was issued and the time S.B. 824 was
finalized. S.B. 824’s opponents continued to
voice their concern that, like H.B. 824, the
new bill could cause ‘‘specific populations[’]
TTT participation in the vote [to] go down
because of [an] additional burden on vot-
ing.’’ (ECF No. 97-16 at 663 (statement of
Rep. Meyer); 673 (statement of Rep. Mi-
chaux) (‘‘[T]he only reason that you can
give is to suppress the vote.’’).) One Demo-
cratic lawmaker was relieved, however,
that S.B. 824 wasn’t ‘‘as restrictive or bur-
densome as some [had] feared.’’ (See id. at
139 (statement of Sen. Woodard).) At least
one other thanked Republicans for an
‘‘earnest effort to try to expand [the bill]
significantly beyond what it was when the
last voter ID bill came before us,’’ though
concerns about S.B. 824’s potential impact
still remained. (See id. at 170 (statement of
Sen. McKissick).) Meanwhile, the record
shows that supporters of the bill were
adamant, as they had been in 2013, that
voter fraud was a pressing issue in North
Carolina. (See, e.g., id. at 318 (statement of
Rep. Speciale) (‘‘There was cheating, there
was fraud going on.’’); 335 (statement of
Rep. Warren) (expressing his belief that
‘‘duplicate voting occurs, and it occurs in
high enough volume that it can affect the
outcome of an election’’).)

In addition to the statements discussed
above, two proposed changes to the bill—
one adopted, the other rejected—are
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worth mentioning. In McCrory, the Fourth
Circuit questioned H.B. 589’s requirement
that ID was needed for in-person voting,
but not for absentee voting. Absentee vot-
ing is disproportionately used by white
voters; knowing this, the authors of H.B.
589 ‘‘exempted absentee voting from the
photo ID requirement’’ while ‘‘drastically
restrict[ing] TTT other forms of access to
the franchise.’’ McCrory, 831 F.3d at 230.
The lack of a voter-ID requirement for
absentee voting also suggested to the court
that the legislature’s proffered non-racial
justifications—combating voter fraud and
increasing confidence in elections—were
pretextual. See id. at 235. Whereas the
legislature ‘‘failed to identify even a single
individual who ha[d] ever been charged
with committing in-person voter fraud in
North Carolina,’’ the legislature ‘‘did have
evidence of alleged cases of mail-in absen-
tee voter fraud,’’ but chose not to address
the problem. See id. S.B. 824’s legislative
history displays an effort to correct this
discrepancy, albeit a reluctant one. Until
late 2018, voter-ID proponents appeared
relatively unconcerned about absentee vot-
er fraud. The first version of what would
eventually become S.B. 824 required voter
ID for in-person voting only. (See ECF
No. 91-1 at 124.) Likewise, the language of
the voter-ID amendment, drafted by the
legislature, only requires photo ID from
voters ‘‘offering to vote in person.’’ N.C.
Const. art. VI §§ 2(4), 3(2). However, in
November 2018, the State Board of Elec-
tions (‘‘SBOE’’) declined to certify election
results in North Carolina’s 9th Congres-
sional District as news swirled about sig-
nificant absentee ballot fraud in Bladen
County. (See ECF No. 91-1 at 124.) A few
days later, the legislature introduced a
substitute bill which, for the first time,
addressed absentee ballots. Id. at 125.
Thus, while the final text of S.B. 824 ap-
pears to tackle the discrepancy between
absentee and in-person voting highlighted
in McCrory, the legislative history sug-

gests that its drafters only did so under
intensifying public pressure.

Also noteworthy in the legislative histo-
ry is the decision not to include public-
assistance IDs as an acceptable form of
identification. Here again, the Fourth Cir-
cuit in McCrory specifically singled out the
omission of public-assistance IDs as evi-
dence that H.B. 589 was imbued with dis-
criminatory intent, recognizing, as the dis-
trict court had, that ‘‘the removal of public
assistance IDs in particular was suspect
because a reasonable legislator TTT could
have surmised that African Americans
would be more likely to possess this form
of ID.’’ McCrory, 831 F.3d at 227–28 (in-
ternal quotations omitted). However, un-
like with absentee ballots (and despite urg-
ings from Democratic legislators), the
General Assembly did not choose to alter
S.B. 824 to permit voters to use public-as-
sistance IDs. An amendment to the bill
proposed by Representative Bobbie Rich-
ardson—which was rejected—would have
permitted voters to use any ‘‘identification
card issued by a branch, department,
agency, or entity of the United States or
[North Carolina] for a government pro-
gram of public assistance,’’ so long as that
ID contained a photograph. (See ECF No.
108-3 at 16.) The decision not to include
this form of identification in S.B. 824, de-
spite the attention given to it in McCrory,
is, as it was with H.B. 589, particularly
suspect. See 831 F.3d at 227.

At the end of this discussion of legisla-
tive history, there is one final item to
address. Central to the Fourth Circuit’s
discriminatory intent analysis in McCro-
ry—indeed, the smoking gun—was the
fact that ‘‘prior to and during the limited
debate on the expanded omnibus bill,
members of the General Assembly re-
quested and received a breakdown’’ of vot-
er behavior ‘‘by race,’’ which they then
used to target African American voters.



35NORTH CAROLINA STATE CONFERENCE OF NAACP v. COOPER
Cite as 430 F.Supp.3d 15 (M.D.N.C. 2019)

Id. at 230. The Fourth Circuit ‘‘[could not]
ignore the choices the General Assembly
made with this data in hand.’’ Id. As De-
fendants point out, the legislative record
before the Court in this case ‘‘features no
such evidence.’’ (ECF No. 97 at 29–30.)
However, as explained above, the same
key legislators who championed H.B. 589
were the driving force behind S.B. 824’s
passage just a few years later—they need
not have had racial data in hand to still
have it in mind.

To summarize, the legislative history re-
veals that the General Assembly’s goals
and motivations went virtually unchanged
in the time between H.B. 589 and S.B. 824.
Rather than taking steps to purge the
taint of discriminatory intent, the bill’s
supporters expressed their resolve to cir-
cumvent McCrory and stave off future le-
gal challenges. While racial data was not
explicitly requested during the formal con-
sideration of S.B. 824, as it had been a few
years earlier with H.B. 589, the legislators
who previously used racial data to target
minority voters with ‘‘surgical precision’’
must have understood S.B. 824’s potential
to affect a disparate impact. Further, the
rejection of an amendment which would
have permitted the use of public-assistance
IDs remains, as it was before in McCrory,
particularly suspect here. Each of these
aspects of the legislative history supports a
finding that the enactment of S.B. 824, like
its predecessor, was imbued with discrimi-
natory intent.
4. Whether S.B. 824 ‘‘Bears More Heavily

on One Race Than Another’’

[28, 29] The final Arlington Heights
consideration is the ‘‘impact of the official
action’’—that is, whether the challenged
law ‘‘bears more heavily on one race than
another.’’ 429 U.S. at 266, 97 S.Ct. 555
(quoting Washington, 426 U.S. at 242, 96
S.Ct. 2040). When a plaintiff contends that
a law was motivated by invidious intent,
proof of disparate impact is not ‘‘the sole

touchstone’’ of the claim. McCrory, 831
F.3d at 231 (citing Washington, 426 U.S.
at 242, 96 S.Ct. 2040). However, it would
seem that at least some showing of dispro-
portionate impact—‘‘even if it is not over-
whelming impact’’—is required. See id.; cf.
Palmer v. Thompson, 403 U.S. 217, 224, 91
S.Ct. 1940, 29 L.Ed.2d 438 (1971) (‘‘[N]o
case in this Court has held that a legisla-
tive act may violate equal protection solely
because of the motivations of the men who
voted for it.’’).

[30] In McCrory, the Fourth Circuit
concluded that African Americans dispro-
portionately lacked the kinds of photo ID
required by H.B. 589. 831 F.3d at 231. This
discrepancy was sufficient to establish a
disparate impact for the purposes of an
Arlington Heights analysis—not just for
its standalone effect, but also for its contri-
bution to the greater, cumulative disen-
franchisement worked by H.B. 589’s vari-
ous restrictions. See id. at 230–31 (citing
City of Memphis v. Greene, 451 U.S. 100,
110, 126, 101 S.Ct. 1584, 67 L.Ed.2d 769
(1981); Clingman v. Beaver, 544 U.S. 581,
607–08, 125 S.Ct. 2029, 161 L.Ed.2d 920
(2005) (O’Connor, J., concurring)). As ex-
plained below, Plaintiffs have presented
evidence suggesting that minority voters
still disproportionately lack qualifying
identification under S.B. 824, despite the
fact that more kinds of ID are accepted
under this law than under H.B. 589. How-
ever, S.B. 824 contains additional provi-
sions not present in H.B. 589—most nota-
bly access to free, state-issued IDs and the
presence of an expanded reasonable im-
pediment provision—which could signifi-
cantly limit any ill effects. See Lee 843
F.3d at 603 (noting, with seeming approv-
al, that ‘‘the Virginia legislature went out
of its way to make [the impact of its voter-
ID law] as burden-free as possible.’’). Be-
cause impact is simply ‘‘one of the circum-
stances evidencing discriminatory intent’’
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under an Arlington Heights, totality-of-
the-circumstances analysis, see McCrory,
831 F.3d at 231, the size of the impact—
rather than just its existence—matters.
Accordingly, the Court cannot simply rely
on a combination of disparate ID posses-
sion and the McCrory decision to deter-
mine S.B. 824’s impact. Rather, an inde-
pendent analysis of S.B. 824’s likely effect
is necessary in order to give this factor its
proper weight.

a. S.B. 824’s Provisions

Before evaluating S.B. 824’s likely im-
pact, an initial summary of the bill’s provi-
sions is in order. The core of S.B. 824 is its
requirement that all voters, whether vot-
ing in person or by absentee ballot, ‘‘pro-
duce’’ an acceptable form of identification
which ‘‘contain[s] a photograph of the reg-
istered voter.’’11 2018 N.C. Sess. Laws 144
§ 1.2.(a). Ten different forms of ID are
authorized:

1. North Carolina driver’s licenses;

2. Other nontemporary IDs issued by
the Division of Motor Vehicles
(‘‘DMV’’);

3. United States passports;

4. North Carolina voter photo ID
cards;

5. Tribal enrollment cards issued by
state- or federally recognized
tribes;12

6. Certain student IDs issued by post-
secondary institutions;

7. Certain employee IDs issued by a
state or local government entity;

8. Out-of-state driver’s licenses and no-
noperator IDs (if voter is newly reg-
istered);

9. Military IDs; and

10. Veterans IDs.

Id. The first eight forms of ID may only be
used if ‘‘valid and unexpired, or TTT ex-
pired for one year or less.’’13 Id. However,
the two remaining forms—military and
veterans IDs—may be used ‘‘regardless of
whether the identification contains a print-
ed expiration or issuance date.’’14 Id. The
bill makes an exception to these expiration
terms for voters age sixty-five and older;
such voters may use expired IDs of any
authorized kind, so long as they were
unexpired on their sixty-fifth birthdays. Id.

Student and government employee IDs
are not automatically accepted. Rather, ac-
ademic institutions and public employers
must apply to have their IDs approved for
use in voting. See 2019 N.C. Sess. Laws 22.
The statutory deadline for approved use in
all 2020 elections was December 1, 2019.
Id. § 6.(b). While approximately 850 col-
leges, universities, and government em-
ployers are eligible, as of this time, only
118 have received approval from the
SBOE for use in the coming year. See

11. In order to request an absentee ballot, a
voter must provide a copy of an ‘‘acceptable
form[ ] of readable identification that [is] sub-
stantially similar’’ to the types required for in-
person voting. See 2018 N.C. Sess. Laws 144
§ 1.2.(e). A reasonable impediment option is
available for absentee voters, as is the case
with in-person voting, and the bill expressly
states that ‘‘lack of access to a method to
attach an electronic or physical copy of the
[required] identification card’’ counts as a
reasonable impediment. Id.

12. The SBOE must approve tribal enrollment
IDs issued by tribes recognized by the state

under Chapter 71A of the North Carolina
General Statutes. 2018 N.C. Sess. Laws 144
§ 1.2.(f). Federally recognized tribes are not
required to seek SBOE approval. See id.

13. Under H.B. 589, as altered by S.L. 2015-
103, IDs were accepted as valid if they had
been expired for less than four years. See
2015 N.C. Sess. Laws 103 § 8.(a).

14. S.B. 824’s text does not explicitly state
whether a military or veteran ID which does
contain a printed expiration date would be
considered invalid if expired for more than
one year.
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Acceptable Photo IDs for Voting in 2020,
available at https://www.ncsbe.gov/voter-
ID (last visited Dec. 29, 2019); (ECF No.
91-4 at 24 n.95).

S.B. 824 further provides for the issu-
ance of free ‘‘voter photo identification
cards’’ upon request. Voters can obtain
these IDs in two ways. First, voters can
visit their county boards of elections and
receive IDs ‘‘without charge.’’ 2018 N.C.
Sess. Laws 144 § 1.1.(a). To obtain an ID
from a county board, a voter must visit in
person and provide her name, date of
birth, and the last four digits of her social
security number; no additional documenta-
tion is required.15 Id. Second, voters over
the age of seventeen are eligible to receive
a free nonoperator ID card from the DMV.
Id. § 1.3.(a). Although this method does
require certain underlying documentation
to prove identity, such as a birth certifi-
cate, the state must supply the necessary
documents free of charge if the voter does
not have copies. Id. § 3.2.(b). Relatedly, if a
voter’s ‘‘driver’s license, permit, or en-
dorsement’’ has been ‘‘seized or surren-
dered due to cancellation, disqualification,
suspension, or revocation under applicable
State law,’’ the DMV must automatically
mail that voter a special replacement iden-
tification card which can be used for vot-
ing. Id. § 1.3.(a).

When a voter arrives to vote and pres-
ents identification, precinct officials must
‘‘compare the photograph contained on the
required identification with the person pre-
senting to vote.’’ Id. § 1.2.(a). If the pre-
cinct official ‘‘disputes that the photograph
contained on the required identification is
the person presenting to vote,’’ the voter
will still be permitted to vote unless ‘‘the
judges of election present unanimously

agree that the photo TTT does not bear a
reasonable resemblance to that voter.’’ Id.

Exemptions to S.B. 824’s photo ID re-
quirement are provided under three cir-
cumstances. Id. § 1.2.(a). Voters who (1)
have religious objections to being photo-
graphed, (2) are the victims of a recent
natural disaster, or (3) face a ‘‘reasonable
impediment’’ to obtaining and presenting a
qualifying ID, may still cast ‘‘provisional’’
ballots without presenting ID. Id. In all
three instances, voters must complete an
affidavit, under penalty of perjury, affirm-
ing their identities and their reasons for
not presenting identification. Id. Once an
affidavit is submitted, the county board of
elections ‘‘shall find that the provisional
ballot is valid unless [it] has grounds to
believe the affidavit is false.’’ Id. The pro-
cedures for completing and evaluating
these affidavits are discussed in greater
detail below.

Alternatively, if a voter has an accept-
able ID, but fails to bring it to the polls,
that voter may cast a provisional ballot
and later return to the county board to
‘cure’ it. Id. § 1.2.(a). To do so, the voter
must present the county board with an
acceptable form of ID no later than the
day before the election is canvassed. Id.

S.B. 824 further empowers ‘‘[t]he chair
of each political party in the State TTT to
designate up to 100 additional at-large
[poll] observers,’’ over and above the two
observers already allotted for each individ-
ual precinct and the ten intracounty at-
large observers appointed by county party
chairs. Id. § 3.3; N.C. Gen. Stat. § 163-45.

Lastly, S.B. 824 expands the grounds for
‘‘ballot challenges’’ to include lack of prop-
er photo ID. North Carolina law permits

15. The statute appears to authorize the SBOE
to add requirements beyond those listed. See
2018 N.C. Sess. Laws 144 § 1.1.(a) (‘‘The
State Board shall adopt rules to ensure, at a
minimum, but not limited to TTTT’’). However,

Defendants confirmed at oral argument that
no additional documentation will be required
to obtain an ID from a county board in ad-
vance the upcoming election cycle. (See ECF
No. 119 at 137.)
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‘‘any TTT registered voter of the county’’ to
challenge another voter’s registration and
eligibility in certain circumstances. See
2018 N.C. Sess. Laws 144 § 3.1.(c); N.C.
Gen. Stat. § 163-87. When a challenge is
entered, precinct officials must ‘‘explain to
the challenged registrant the qualifications
for registration and voting[,] TTT examine
him as to his qualifications to be registered
and to vote[,] TTT[and] tender to him [an]
oath or affirmation’’ which affirms his
identity. Id. § 163-88. Thereafter, if the
precinct officials are ‘‘satisfied that he is a
legal voter’’ they ‘‘shall overrule the chal-
lenge and permit him to vote.’’ Id. The
grounds for exercising challenges were
formerly limited to suspicion of defective
registration or duplicate voting. However,
S.B. 824 expands the reasons for challenge
to include ‘‘[t]he registered voter does not
present photo identification in accordance
with [S.B. 824].’’16 Id. at § 163-87; 2018
N.C. Sess. Laws 144 § 3.1.(c).

b. Evidence of S.B. 824’s Likely Impact

[31] The Court now turns to the evi-
dence of S.B. 824’s likely impact in order
to assess whether, as Plaintiffs contend, it
‘‘bears more heavily on one race than an-
other.’’ Arlington Heights, 429 U.S. at 266,
97 S.Ct. 555. There is no denying that S.B.
824 permits voters to use a wider variety
of IDs to cast their ballots than H.B. 589.17

Under the version of H.B. 589 considered
in McCrory, for example, no student and
local government IDs were accepted—un-
der S.B. 824, some are (although not with-
out prior approval from the SBOE). (See
ECF No. 91-1 at 44.) However, the impor-
tant metric for the Court’s purposes isn’t

so much the variety of IDs as how readily
they are possessed by North Carolinians
of different backgrounds. In this sense,
what is most striking about the state’s
newly expanded list of IDs is that it con-
tinues to primarily include IDs which mi-
nority voters disproportionately lack, and
leaves out those which minority voters are
more likely to have.

The SBOE recently conducted an analy-
sis in which it cross-referenced DMV rec-
ords with state voter registration lists.
(See ECF 91-4 at 29–30.) The overall ‘‘no-
match’’ rate—that is, the percentage of
registered voters without a DMV-issued
ID—was 8.1%. (ECF No. 91-11 at 18–19.)
When sorted by race and ethnicity, howev-
er, the data reveals large discrepancies in
DMV-issued-ID possession rates. For ex-
ample, 10.6% of African American voters
are unmatched, versus just 6.5% of white
voters. (ECF No. 91-11 at 22, tbl. 3.) Simi-
larly, 11.1% of Hispanic voters are un-
matched, compared to just 5.7% of non-
Hispanics. (Id. at 26, tbl. 5.) The takeaway
is that African American and Hispanic vot-
ers are less likely than whites to have
some of the most common forms of identi-
fication that can be used to vote under S.B.
824—driver’s licenses and other DMV-is-
sued IDs.

The record evidence further suggests
substantial disparities between white and
non-white voters with respect to other ac-
ceptable forms of ID as well. Though less
precise than the ‘‘matching’’ conducted by
SBOE, results from the Survey of the
Performance of American Elections

16. Defendants note that ‘‘no voter challenges
are permitted for reasonable impediment bal-
lots.’’ (ECF No. 97 at 15.) However, it is
unclear whether a voter who is successfully
challenged for not presenting an acceptable
form of photo ID may then proceed to cast a
ballot by way of a reasonable impediment
declaration and have that ballot counted.

17. The list of acceptable forms of identifica-
tion under S.B. 824 still pales in comparison
to the pre-Shelby County version of H.B. 589,
which would have permitted voters to use,
among others, any photo identification issued
by federal, state, and local governments—in-
cluding public-assistance IDs. See 2013 H.B.
589 (fifth ed.) § 4; (ECF No. 91-1 at 44–45,
tbl. 8).
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(‘‘SPAE’’)—a respected independent
study—demonstrate that 15.1% of African
Americans lack any acceptable form of ID
under S.B. 824. (See ECF No. 91-1 at 26.)
By comparison, only 4.1% of whites sur-
veyed were without qualifying ID—an 11-
point difference. (Id. at 26–27.)

The SPAE findings also demonstrate
that African American voters are more
likely than white voters to have public-
assistance IDs, which are not accepted un-
der S.B. 824. (See id. at 27.) Recall that in
McCrory the Fourth Circuit found the
omission of public-assistance IDs to be
particularly suspect given the widely rec-
ognized socioeconomic realities many vot-
ers of color face. See McCrory, 831 F.3d at
227–28. According to Professor Lichtman,
‘‘adding public assistance IDs makes a ma-
jor difference’’ in possession rates: when
public-assistance IDs are included, ‘‘the
percentage of African Americans lacking
photo IDs drops TTT from 15.1% to 8.4%,’’
whereas the percentage of whites lacking
photo ID drops from 4.1% to 3.2%.18 (See
ECF No. 91-1 at 27.)

African Americans are also more likely
than whites to possess government em-
ployee IDs. (Id. at 50.) However, aside
from military IDs, federal employee IDs
are completely excluded under S.B. 824.
Moreover, only a relatively small number
of state and local government employee
IDs have been approved for use in the
2020 elections. See Acceptable Photo IDs
for Voting in 2020, available at https://
www.ncsbe.gov/voter-ID (last visited Dec.
29, 2019). Thus, the evidence suggests that
minority voters are not just less likely to
have an acceptable form of ID, but that
the legislature excluded photographic ID
that could have greatly reduced that dis-
crepancy.

Other features of the bill could expand
the gap in ID possession in subtle ways.
For example, under H.B. 589, the cut-off
for use of expired IDs was age 70, rather
than 65. (See ECF No. 91-1 at 45.) This
change should make voting with ID easier
for older North Carolinians. However, due
to North Carolina’s age structure, the
change could also further widen S.B. 824’s
disparate impact—24.2% of the state’s
white population is 65 or older, compared
to just 16.1% of African Americans. (Id.)

Unlike its predecessor, S.B. 824 makes
two forms of ID available to voters ‘‘with-
out charge.’’ This is undoubtedly an im-
provement over the old law. However, the
reality is that these forms of ID are not
entirely ‘‘free’’ to those who need them
most. In Crawford v. Marion County Elec-
tion Board, Justice Stevens reasoned that
‘‘[f]or most voters who need [ID], the in-
convenience of making a trip to the
[DMV], gathering the required documents,
and posing for a photograph surely does
not qualify as a substantial burden on the
right to vote, or even represent a signifi-
cant increase over the usual burdens of
voting.’’ 553 U.S. 181, 199, 128 S.Ct. 1610,
170 L.Ed.2d 574 (2008) (plurality opinion).
However, the evidence in this case sug-
gests otherwise. It makes sense that, for
many individuals, having the option to get
a state-issued ID at no charge is a conven-
ience. For those struggling to navigate
daily life, however, making a trip to the
county board or the DMV during open
hours can be prohibitively costly. As Pro-
fessor Burden explains, ‘‘[b]oth options for
acquiring ID make demands on a person’s
time and impose transportation costs be-
cause the individual must present them-
selves in person to apply.’’ (ECF No. 91-4
at 32.) Because African Americans and
Hispanics are ‘‘less likely than whites to

18. It is also noteworthy that 29% of non-
Hispanic African American respondents pos-

sessed a public-assistance ID with a photo-
graph. (See ECF No. 91-1 at 50.)
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live in households where a vehicle is readi-
ly available,’’ accessing state-issued ID can
be challenging. (Id.; see also ECF No. 108-
1 at 29.) A 2014 study conducted through
Harvard Law School found that ‘‘the ex-
penses for documentation, travel, and wait-
ing time’’ associated with obtaining free ID
‘‘are significant—especially for minority
group and low-income voters—typically
ranging from about $75 to $175.’’19 See
Richard Sobel, The High Cost of ‘Free’
Photo Voter Identification Cards 2 (2014)
(cited in ECF No. 91-4 at 32). This could
explain why, as of October 21, 2019, only
1,720 ‘‘free’’ IDs were issued in a state
with millions of eligible voters. (ECF No.
97-9 at 6–7.)

There is good reason to believe, there-
fore, that minority voters (a) are less likely
than white voters to already possess an ID
that they can use for voting and (b) will
have a harder time accessing the no-
charge IDs made available by the state.
Just how consequential these disparities
become in practice, however, will depend
on the effectiveness of S.B. 824’s ‘‘reason-
able impediment’’ exception, which enables
voters to cast ballots without having to
present ID.

In order to exercise the reasonable im-
pediment option at the polls, voters must
complete affidavits affirming their identi-
ties and their reasons for not presenting
identification. Further, a ‘‘reasonable im-
pediment declaration form’’ (‘‘RID’’) must
accompany a voter’s affidavit, the content
of which is prescribed by S.B. 824:

The State Board shall adopt a reason-
able impediment declaration form that,
at a minimum, includes the following as
separate boxes that a registered voter

may check to identify the registered vot-
er’s reasonable impediment:

(1) Inability to obtain photo identifi-
cation due to:

a. Lack of transportation.

b. Disability or illness.

c. Lack of birth certificate or oth-
er underlying documents required.

d. Work schedule.

e. Family responsibilities.

(2) Lost or stolen photo identifica-
tion.

(3) Photo identification applied for
but not yet received by the regis-
tered voter voting in person.

(4) Other reasonable impediment. If
the registered voter checks the
‘‘other reasonable impediment’’
box, a further brief written iden-
tification of the reasonable im-
pediment shall be required, in-
cluding the option to indicate that
State or federal law prohibits
listing the impediment.

2018 N.C. Sess. Laws 144 § 1.2.(a). A
reasonable impediment ballot ‘‘shall’’ be
counted ‘‘unless the county board has
grounds to believe the [RID] is false,’’ and,
per the language of the bill, may not be
denied for any other reason. Id. (emphasis
added). To reject a ballot as ‘‘false,’’ the
five-member, bipartisan county board must
unanimously agree on its falsity. See 08
N.C. Admin. Code 17.0101(b).

Plaintiffs contend that, under S.B. 824,
‘‘the decision whether to accept an RID
[is] unacceptably arbitrary.’’ (ECF No. 91
at 34.) Indeed, the bill itself provides little
guidance as to what sorts of ‘‘grounds’’

19. The record before us indicates that the
impediments to obtaining no-charge identifi-
cation may be particularly acute in North
Carolina, where many low-income communi-
ties lack access to public transportation and
where county boards of elections are often

many miles from rural voters’ homes. (See,
e.g., ECF No. 91-12 ¶¶ 6, 16 (describing the
barriers to accessing county board of elec-
tions offices in Lenoir County and surround-
ing eastern North Carolina counties).)



41NORTH CAROLINA STATE CONFERENCE OF NAACP v. COOPER
Cite as 430 F.Supp.3d 15 (M.D.N.C. 2019)

would be sufficient to demonstrate that a
declaration is ‘‘false,’’ opening the door to
subjectivity. Curiously, Defendants argue
that this ambiguity is a feature, not a bug.
Pressed on this issue at oral argument,
Defendants’ counsel stated that ‘‘it’s hard
to conceive of how a County Board mem-
ber would come up with grounds to believe
what the person said was false,’’ much less
convince four additional board members to
share that belief. (ECF No. 119 at 112.) In
this way, Defendants argue, the reasonable
impediment provision operates as a true
catch-all: no matter the reason for failing
to present an ID, a voter’s ballot will be
accepted.20

Frankly, the Court is doubtful that
RIDs are the panaceas that Defendants
make them out to be. The experience of
North Carolina’s March 2016 primary—
the only election in the state’s history con-
ducted under a voter-ID law featuring a
reasonable impediment provision—is in-
formative. (See ECF No. 91-1 at 35.) In
that race, 2,327 aspiring voters cast provi-
sional ballots, 1,353 (58%) of which ulti-
mately went uncounted.21 (Id.) Of the
1,353 people who traveled to the polls on
election day only to have their vote dis-
counted, a disproportionate number were
African American. (Id.) This disenfran-
chisement occurred despite the existence
of a reasonable impediment option,22 ap-
parently because poll workers did not pro-
vide voters with the proper provisional
ballots, arbitrarily rejected reasonable im-
pediment provisional ballots, or otherwise

failed to assist would-be voters as they
filled out their reasonable impediment pa-
perwork. (Id. at 38–40.)

The Court is not yet convinced that
S.B. 824’s reasonable impediment provi-
sion will resolve these issues. On the ad-
ministrative side, it appears that the
SBOE has neither adopted an RID form
for use in the 2020 primaries nor started
training county boards and poll workers
on how to inform voters about RIDs, effi-
ciently complete them, or judge their ve-
racity. (See ECF No. 91-4 at 37–38.)
Moreover, voters have had little opportu-
nity to learn about the existence of the
reasonable impediment option. (See ECF
No. 91-12 ¶ 14 (explaining that many in-
dividuals ‘‘do not understand what consti-
tutes a ‘reasonable impediment’ or what
it takes to present evidence that will sat-
isfy this Voter ID exception’’).) For exam-
ple, while the SBOE has conducted sever-
al county ‘‘forums’’ to educate potential
voters about the features of S.B. 824, in-
cluding the reasonable impediment excep-
tion, Plaintiffs report that the forums
‘‘have been poorly publicized, sparsely at-
tended, and confusing.’’ (See ECF No. 91
at 34.) With the start of the primaries
just two months away, the state does not
have time to adequately train poll work-
ers, virtually ensuring that some regis-
trants—including a disproportionate num-
ber of minority voters—will be prevented
from voting because they lack proper
photo identification and cannot navigate
the reasonable impediment process.

20. Defendants’ interpretation also appears in
tension with S.B. 824 § 1.2.(h), which ex-
pressly permits voters to list ‘‘not being aware
of the requirement’’ as a reasonable impedi-
ment for elections held in 2019, but does not
state whether lack of awareness will count as
a reasonable impediment thereafter. See 2018
N.C. Sess. Laws 144 § 1.2.(h). In the vein of
expressio unius, the implication is that lack of
awareness is not a valid impediment moving
forward.

21. Professor Lichtman suggests that it is like-
ly that many more people would have lost
their vote in a general election, where turnout
is typically higher and the average voter is
less savvy. (See id. at 35.)

22. Under the prior ID law, an RID could be
rejected for being ‘‘factually false,’’ but also
for being ‘‘nonsensical’’ or ‘‘merely deni-
grat[ing]’’ the identification requirement. See
2015 N.C. Sess. Laws 103 § 8.(e).
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Further, the Court is concerned about
the interaction between S.B. 824’s reason-
able impediment provision and its provi-
sion expanding the grounds for ballot
challenges. As Plaintiffs’ expert James
Leloudis explains, the threat of voter
harassment looms large—for example, in
2012, ‘‘self-appointed watchdogs’’ used a
similar provision to petition ‘‘to have more
than 500 voters, most of them people of
color, removed from the registration rolls’’
in Wake County. (ECF 91-2 at 63–64.)
S.B. 824 invites any voter of the county to
‘‘enter the voting enclosure’’ and proclaim
that another voter ‘‘[did] not present pho-
to identification in accordance with [S.B.
824].’’ See N.C. Gen. Stat. § 163-87. Voters
exercising the reasonable impediment ex-
ception, who, by definition, do not present
ID, could be exposed to, at best, disrup-
tion and, at worst, intimidation.

Thus, the evidence suggests that S.B.
824 is likely to have a racially dispropor-
tionate impact in North Carolina by pre-
venting some voters of color from casting
their ballots when they get to the polls.
However, a second potential impact—
harder to predict, but potentially more sig-
nificant—should not be overlooked: dissua-
sion. Plaintiffs have submitted evidence in-
dicating that some voters will be deterred
from even attempting to vote because they
lack, or believe they lack, acceptable iden-
tification. (See, e.g., ECF No. 91-4 at 36
(citing a Texas study which showed that
‘‘confusion about [that state’s voter-ID]
law, due in part to insufficient public edu-
cation, deterred participation more than
the actual law did’’).) Community organiz-
ers like Kate Fellman report that the fre-
quent alterations to North Carolina’s vot-
ing requirements over the past decade
‘‘have bred distrust, mistrust and apathy’’
among eligible minority voters:

We have heard from people who were
turned away from the polls in the 2016
Primary, for example, who have decided
they will not vote again. We are aware

of people who have waited in line to get
a photo ID at the DMV for more than 3
hours, and then gave up. We hear from
frustrated citizens regularly ‘my vote
doesn’t matter’ and ‘I don’t vote.’ They
describe being fed up with changing
laws and perceive attempts to curb par-
ticipation as directed at them.

(ECF No. 91-13 ¶ 43.) While assigning an
exact number to phenomena like voter
‘‘apathy’’ and ‘‘distrust’’ can be challeng-
ing, a recent study by Stanford University
researchers found that, in the aftermath of
McCrory, North Carolina voters without
proper identification remained 2.6% less
likely to turn out in the 2016 general elec-
tion—despite the fact that ID was no long-
er required to vote—and that these dis-
suaded voters were disproportionately
people of color. See Justin Grimmer and
Jesse Yoder, The Durable Deterrent Ef-
fects of Strict Photo Identification Laws 2,
4 (July 1, 2019). The results of that study
also call into question the potential effec-
tiveness of the reasonable impediment op-
tion; absent a robust educational effort,
voters without acceptable ID may assume
that they are unable to vote and stay
home.

In sum, Plaintiffs are likely to succeed in
showing that S.B. 824 will ‘‘bear more
heavily on one race than another’’ in two
distinct ways. If the State’s experience
administering the 2016 primaries is any
indication, S.B. 824 is likely to prevent at
least some individuals from casting their
votes once they arrive at their polling sta-
tion. Disparate ID possession rates mean
that minority voters will bear this effect
more severely than their white counter-
parts. In addition, a larger number of
North Carolinians—including a dispropor-
tionate number of African American and
Hispanic citizens—could be deterred from
voting or registering to vote because they
lack, or believe they lack, acceptable iden-
tification and remain confused by or un-
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informed about S.B. 824’s exceptions.
These effects suffice to establish dispro-
portionate impact under Arlington Heights
and weigh in favor of a finding of discrimi-
natory purpose.

5. Conclusion

[32, 33] Having considered each of the
Arlington Heights factors, the Court
agrees with Plaintiffs that it is likely S.B.
824 was motivated, at least in part, by
racially discriminatory intent. This conclu-
sion is not reached lightly. However, Plain-
tiffs ‘‘need not show that discriminatory
purpose was the ‘sole[ ]’ or even a ‘pri-
mary’ motive for the legislation,’’ but, rath-
er, ‘‘just that it was ‘a motivating factor.’ ’’
McCrory, 831 F.3d at 220 (quoting Arling-
ton Heights, 429 U.S. at 265–66, 97 S.Ct.
555). The preliminary evidence demon-
strates a clear likelihood that Plaintiffs will
establish that discrimination was behind
the law: S.B. 824 was enacted against a
backdrop of recurring state-sanctioned ra-
cial discrimination and voter suppression
efforts—both in the far and more recent
past—and the state’s polarized electorate
presents the opportunity to exploit race for
partisan gain. While the sequence of
events surrounding S.B. 824’s enactment
were procedurally unobjectionable, the
bill’s temporal proximity to H.B. 589, the
fact that many of the same legislators
shepherded and voted for both laws, and
the potential that, were it not for unconsti-
tutionally gerrymandered maps, the legis-
lature would not have had the supermajor-
ities necessary to place a constitutional
amendment before voters or override the
governor’s veto, indicate that something
was amiss. The legislative history, rife with
intransigent statements from S.B. 824’s
supporters, confirms that, rather than try-
ing to cleanse the discriminatory taint
which had imbued H.B. 589, the legislature
sought ways to circumvent state and feder-
al courts and further entrench itself. Fur-
ther, S.B. 824 is likely to have a disparate
impact on minority voters, even if the ‘‘free

ID’’ and reasonable impediment provisions
mean that its impact is substantially less-
ened. In sum, the totality of the relevant
facts at this stage demonstrate that dis-
criminatory intent was a motivating factor
in the enactment of S.B. 824. While this
Court does not agree with Plaintiffs’ char-
acterization of S.B. 824 as a ‘‘barely dis-
guised duplicate of H.B. 589,’’ (ECF No. 91
at 10), serious concerns about its constitu-
tionality remain.

B. Proffered Non-Racial Motivations

[34, 35] Because Plaintiffs are likely to
establish that race was a factor motivating
enactment of the challenged provisions of
S.B. 824, the burden now ‘‘shifts to the
law’s defenders to demonstrate that the
law would have been enacted without this
factor.’’ Hunter, 471 U.S. at 228, 105 S.Ct.
1916; Arlington Heights, 429 U.S. at 270
n.21, 97 S.Ct. 555. The state’s proffered
non-racial interests must be scrutinized in-
tensely; because ‘‘racial discrimination is
not just another competing consideration,’’
a rational-basis-like search for arbitrari-
ness will not suffice. See Arlington
Heights, 429 U.S. at 265–66, 97 S.Ct. 555.
In other words, ‘‘[w]hen there is proof that
a discriminatory purpose has been a moti-
vating factor in the decision,’’ the typical
judicial deference to stated legislative in-
terests is ‘‘no longer justified.’’ Id. Instead,
the Court must consider not just whether
a legitimate interest is present, but also
‘‘the substantiality of the state’s proffered
non-racial interest and how well the law
furthers that interest.’’ See McCrory, 831
F.3d at 233–34 (emphasis added).

Defendants contend that three non-ra-
cial interests motivated the passage of S.B
824: (1) the state’s interest in combatting
voter fraud and inspiring confidence in
elections; (2) the obligation to fulfill North
Carolina’s constitutional mandate requir-
ing voter ID; and (3) the related goal of
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pursuing these interests in a fashion likely
to survive judicial scrutiny. Again, the
Court’s task in considering these interests
is to discern whether S.B. 824 was enacted
‘‘because of,’’ rather than ‘‘in spite of’’ its
discriminatory impact. McCrory, 831 F.3d
at 220 (quoting Pers. Adm’r of Mass., 442
U.S. at 279, 99 S.Ct. 2282).
1. Combating Voter Fraud and Inspiring

Confidence in Elections

[36] As established in Crawford, states
have a legitimate interest in ‘‘protecting
the integrity and reliability of the electoral
process.’’ See 553 U.S. at 191, 128 S.Ct.
1610 (plurality opinion). In service of this
broad interest, states may pursue creative
means of ‘‘deterring and detecting voter
fraud,’’ modernizing elections, and ‘‘safe-
guarding voter confidence.’’ Id. This in-
cludes the adoption of photo ID require-
ments for voting, even when ‘‘there [is]
limited evidence’’ of the kind of voter fraud
that voter ID is best-suited to prevent. See
Lee, 843 F.3d at 606 n.*.

[37, 38] Defendants and amici strongly
imply that Crawford gave the states carte-
blanche to pass voter-ID laws under any
circumstances. (See, e.g., ECF Nos. 97 at
17, 21; 117 at 24–25.) They are mistaken.
As the Fourth Circuit explained in McCro-
ry, although North Carolina has a legiti-
mate interest in combating voter fraud—
and may adopt a voter-ID requirement to
serve that interest—the state may not pre-
textually employ said interest to mask in-
vidious aims. See McCrory, 831 F.3d at
235 (distinguishing the deference required
under the ‘‘Anderson–Burdick’’ balancing
employed in Crawford from the more
piercing scrutiny required in cases in
which a law was motivated, at least in
part, by discriminatory intent). After all, a
hallmark of equal protection is that an or-
dinarily lawful action may become consti-
tutionally rotten when motivated by dis-
criminatory intent. See Arlington Heights,
429 U.S. at 266 n.14, 97 S.Ct. 555 (‘‘A

single invidiously discriminatory govern-
mental act TTT would not necessarily be
immunized by the absence of such discrim-
ination in the making of other comparable
decisions.’’); City of Richmond v. United
States, 422 U.S. 358, 379, 95 S.Ct. 2296, 45
L.Ed.2d 245 (1975) (‘‘[A]cts generally law-
ful may become unlawful when done to
accomplish an unlawful end.’’).

[39] When it passed H.B. 589 in 2013,
the legislature ‘‘stated that it sought to
combat voter fraud and promote public
confidence in the electoral system.’’ See
McCrory, 831 F.3d at 235 (citing 2013 N.C.
Sess. Laws 381). However, the Fourth Cir-
cuit determined that these otherwise valid
interests—and the voter-ID provisions en-
acted to serve them—were pretextual
‘‘cures for problems that did not exist.’’ Id.
at 214, 235. H.B. 589’s photo-ID require-
ment was ‘‘at once too narrow and too
broad.’’ Id. at 235 (quoting Romer v. Ev-
ans, 517 U.S. 620, 633, 116 S.Ct. 1620, 134
L.Ed.2d 855 (1996)). On the one hand, the
law narrowly applied only to in-person vot-
ing (for which no evidence of fraud existed)
but not to absentee voting (for which some
evidence of alleged fraud did exist). Id. On
the other, the law contained ‘‘seemingly
irrational restrictions unrelated to the goal
of combatting fraud,’’ most notably the
exclusion of ‘‘all forms of state-issued ID
disproportionately held by African Ameri-
cans.’’ Id. at 236. Taken together, these
provisions ‘‘elevate[d] form over function,’’
which suggested that race, rather than
concern about fraud, motivated the law’s
enactment. See id. at 236.

As with H.B. 589, the drafters of S.B.
824 cited concerns about voter fraud and
diminished public confidence as reasons to
implement a photo voter-ID requirement.
See supra Section II.A.3. However, Plain-
tiffs’ experts attest that, three years after
McCrory was decided, there is still ‘‘virtu-
ally no evidence that would suggest voters
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are systematically intentionally corrupting
the electoral process, either nationally or
in North Carolina.’’ (See ECF No. 91-10 at
38.) Defendants do not directly contest this
evidence. However, the Court must ac-
knowledge that, if H.B. 589 was ‘‘too nar-
row and too broad,’’ S.B. 824 is a little less
narrow and a little less broad. Unlike its
predecessor, S.B. 824 ‘‘requires absentee
voters to present similar types of photo
IDs or to execute the same reasonable
impediment declaration as in-person vot-
ers,’’ thereby imposing its allegedly anti-
fraud provisions across the board. (ECF
No. 97 at 16 (citing 2018 N.C. Sess. Laws
114 §§ 1.2.(d), (e); 08 N.C. Admin. Code
17.0109).) Likewise, the inclusion of some
school and government IDs and the avail-
ability of no-charge IDs at least partially
addresses overbreadth concerns. Never-
theless, the continued exclusion of public-
assistance and federal employee photo
IDs, along with the piecemeal acceptance
of state and local government IDs, invites
skepticism. (See ECF No. 97-16 at 667
(statement of Rep. Jackson) (‘‘A Federal
ID can get you in the Pentagon, but not
into a North Carolina voting booth.’’).)
Thus, while the fraud and public confi-
dence justifications are legitimate in theo-
ry, they remain weak in fact.

2. Implementing the Photo-ID
Constitutional Amendment

[40, 41] Next, Defendants and amici
submit that the legislature was motivated
by ‘‘a vital interest in addition to those
accepted in Crawford: an interest in fulfill-
ing the mandate of the State Constitution
to pass a voter ID law.’’23 (See ECF Nos.
97 at 17; 117 at 25–26.) The voter-ID
amendment does state that the legislature
‘‘shall enact general laws governing the
requirements of such photographic identi-

fication.’’ N.C. Const. art. VI §§ 2(4), 3(2).
However, nothing in the amendment’s text
mandates the enactment of a photo-ID
scheme which violates the federal Consti-
tution or the VRA. In fact, the limited text
of the amendment leaves room for imple-
menting legislation ‘‘which may include
exceptions,’’ see id. (emphasis added)—an
invitation to craft a more nuanced voter-ID
law which, unlike H.B. 589, accounts for
disparate ID possession rates, North Car-
olina’s history, and the like.

Further, the origin of the amendment
itself cannot be ignored. The bill’s propo-
nents framed themselves as implementing
a freshly conceived public mandate; faith-
ful servants whose hands were tied. How-
ever, it was S.B. 824’s architects who con-
ceived of the amendment and placed it on
the ballot in the first place—not to give the
people of North Carolina the chance to
ratify or reject specific voter-ID require-
ments, but to ostensibly give themselves
greater leeway in enacting their desired
bill. See supra Section II.A.3. Simply put,
the argument that the legislature ‘‘had to’’
enact S.B. 824 in order fulfill a constitu-
tional mandate is unavailing. While the
legislature may have had to pass some
form of photo voter-ID law, it did not have
to enact one which suffers from impermis-
sible defects.

3. Withstanding Judicial Scrutiny

[42] Related to the two interests dis-
cussed above, Defendants appear to argue
that a valid state interest lies in enacting
legislation patterned after other laws
which have survived judicial scrutiny.
(ECF No. 97 at 21.) In passing S.B. 824,
they contend, ‘‘the legislature largely
sought to emulate South Carolina’s photo-
graphic voter-ID law, which has survived

23. Plaintiffs do not challenge the constitution-
ality of the voter-ID amendment itself in this
lawsuit. However, the Court notes that
amendments to state constitutions are not in-

herently immune from scrutiny under the
Fourteenth Amendment. See e.g., Romer v.
Evans, 517 U.S. 620, 635–36, 116 S.Ct. 1620,
134 L.Ed.2d 855 (1996).
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judicial scrutiny and has been described as
lenient.’’ (Id.) Similarly, Defendants point
to the Fourth Circuit’s decision in Lee
upholding Virginia’s voter-ID law; a law
which, in their estimation, is ‘‘even more
burdensome’’ than S.B. 824 because it
lacks a reasonable impediment provision.
(Id. at 32.) The argument appears to be
that, rather than simply re-enacting H.B.
589 to fulfill the voter-ID amendment’s
mandate, the legislature chose instead to
assiduously follow pre-approved templates,
thereby distancing itself from any linger-
ing discriminatory motives.

[43] ‘‘It is one of the happy incidents of
the federal system’’ that individual states
may serve as ‘‘laborator[ies]’’ of democra-
cy. See New State Ice Co. v. Liebmann,
285 U.S. 262, 311, 52 S.Ct. 371, 76 L.Ed.
747 (1932) (Brandeis, J., dissenting). Com-
pared to some other states, North Car-
olina’s experience with voter ID is relative-
ly new. It makes sense, therefore, that the
legislature would look to those states
which have, through years of practical ad-
ministration and judicial critique, devel-
oped ID laws which pass muster. Given the
clear failings of H.B. 589, the legislature
must be commended for trying to emulate
states that, based on their specific circum-
stances, appear to have gotten it right.

However, as with the interests discussed
in Crawford, the evidence that discrimina-
tion was a motivating factor in this case
means that any similarities between S.B.
824 and the voter-ID laws of South Car-
olina and Virginia are of limited value. As
the Court’s analysis above makes clear,
there is no such thing as ‘one-size-fits-all’
when it comes to complying with the man-
dates of the Fourteenth and Fifteenth
Amendments. In Lee, the Fourth Circuit
acknowledged this reality when it conclud-

ed that the facts surrounding the passage
of Virginia’s voter-ID law were ‘‘in no way
like those found in’’ McCrory. See 843 F.3d
at 604. In contrast to the process which
produced H.B. 589, Virginia’s legislative
sequence ‘‘contained no events that would
‘spark suspicion’ ’’; the Virginia legislature
‘‘did not call for, nor did it have, the racial
data used in the North Carolina process’’;
and, perhaps most notably, Virginia has
made ‘‘a significant correction’’ from its
past ‘‘history of discrimination’’ and is now
on ‘‘a trajectory toward greater inclusion.’’
Id. at 597, 604. These key distinctions pro-
duced different outcomes in McCrory and
Lee—the former concluding that North
Carolina had acted with discriminatory in-
tent, the latter concluding that Virginia
had not—despite the fact that certain
terms of the two voter-ID laws may be
similar.24

Outside of this Circuit, Defendants di-
rect the court to South Carolina v. United
States, in which a three-judge panel of the
U.S. District Court for the District of Co-
lumbia granted § 5 pre-clearance to South
Carolina’s 2011 voter-ID law. See 898 F.
Supp. 2d 30, 52 (D.D.C. 2012). S.B. 824 and
South Carolina’s ID law are, in certain
respects, substantively similar: for in-
stance, ‘‘[b]oth states have enabled the is-
suance of free voter IDs,’’ and the laws’
reasonable impediment provisions are
‘‘nearly identical.’’ (ECF No. 97 at 21–22
(citing 2018 N.C. Sess. Laws 144 §§ 1.1.(a),
1.3.(a); S.C. Code Ann. § 7-5-675).) Despite
these similarities, the record before the
court in South Carolina apparently did not
suggest—as the preliminary record here
suggests—that the state enacted its photo
voter-ID law, at least in part, with discrim-
inatory purpose. See 898 F. Supp. 2d at 45.

24. It should be noted that, in contrast to
North Carolina, Virginia has consistently re-
quired voters to present some form of identifi-
cation since 1996. See Lee, 843 F.3d at 594.

This would diminish any new burden created
by Virginia’s challenged voter-ID law, as Vir-
ginia voters had many years to become accus-
tomed to voting with ID.
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Both laws are facially neutral, have stated
nondiscriminatory justifications in their
texts, accept numerous forms of ID, and
contain ‘‘expansive’’ reasonable impedi-
ment provisions which enable voting with-
out ID. Beyond that, however, the laws’
qualities diverge: the South Carolina court
concluded, outright, that South Carolina’s
law ‘‘has no discriminatory retrogressive
effects,’’ id. at 45–46; here, Plaintiffs have
produced evidence suggesting that S.B.
824 will have a discriminatory impact. The
legislative history of South Carolina’s law
was mildly described as ‘‘sometimes ranco-
rous,’’ id. at 45; here, lawmakers appear to
have been dead set on circumventing
McCrory and passing a bill which incorpo-
rated the ‘‘same ideas’’ as H.B. 589, de-
spite vehement opposition from the opposi-
tion party. And whereas South Carolina’s
legislators worked together, in a genuinely
bipartisan fashion, to design from scratch
provisions which would ‘‘alleviate the bur-
dens on voters without photo IDs,’’ id. at
44, 45 n.10, the sequence of events leading
up to the passage of S.B. 824 reflects an
effort by the majority party to do as little
as possible and still withstand judicial re-
view. Thus, the evidence in this case con-
tains strong signs of discriminatory intent,
whereas it appears that the evidence in
South Carolina did not.

4. Conclusion

In sum, Defendants have failed at this
stage to demonstrate that S.B. 824 ‘‘would
have been enacted without’’ race as a moti-
vating factor. See McCrory, 831 F.3d at
221. As in McCrory, the continuing lack of
evidence of in-person voter fraud in North
Carolina casts doubt on the sincerity (if
not the facial legitimacy) of the fraud and
confidence justifications. The state’s consti-
tutional amendment requiring photo iden-
tification in no way absolves discriminatory

actors or breaks the chain of purpose con-
necting S.B. 824 to its predecessor. And
the effort to model S.B. 824 after South
Carolina and Virginia law will only get the
state so far, given the localized, ‘‘sensitive
inquiry into TTT circumstantial and direct
evidence of intent’’ required by Arlington
Heights. See 429 U.S. at 266, 97 S.Ct. 555.

At this stage, therefore, the Court con-
cludes that Plaintiffs have demonstrated a
clear likelihood of success on the merits of
their discriminatory intent claims for at
least the voter-ID and ballot-challenge
provisions of S.B. 824. However, as to the
provisions increasing the number of at-
large poll observers appointed by each
party, see 2018 N.C. Sess. Laws 144 § 3.3,
the Court is not convinced that success on
the merits is likely. Those provisions,
which falter at the first step of the prelimi-
nary injunction analysis, will be allowed to
go into effect.

C. The VRA’s Section 2 Results
Standard

[44, 45] In addition to alleging that the
challenged provisions of S.B. 824 were en-
acted with discriminatory intent, Plaintiffs
also argue that the law violates the VRA’s
§ 2 ‘‘results’’ standard. (ECF No. 91 at 36–
43.) Section 2 forbids any ‘‘standard, prac-
tice, or procedure’’ which ‘‘results in a
denial or abridgment of the right of any
citizen of the United States to vote on
account of race or color.’’25 52 U.S.C.
§ 10301(a). In contrast to claims brought
directly pursuant to the Fourteenth or Fif-
teenth Amendment, which require proof of
discriminatory intent, a § 2 violation may
‘‘be established by proof of discriminatory
results alone.’’ LWV, 769 F.3d at 238
(quoting Chisom v. Roemer, 501 U.S. 380,
404, 111 S.Ct. 2354, 115 L.Ed.2d 348
(1991)) (emphasis added).

25. Section 2 applies to both ‘‘vote-dilution’’ as
well as ‘‘vote-denial’’ claims. See LWV, 769
F.3d at 239 (‘‘Section 2’s plain language

makes clear that vote denial is precisely the
kind of issue Section 2 was intended to ad-
dress.’’).
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[46] The Fourth Circuit has recently
intimated that, to succeed on a § 2 results-
only claim, a plaintiff must ‘‘make a great-
er showing of disproportionate impact’’
than is required to evidence discriminatory
intent under an Arlington Heights analy-
sis. See McCrory, 831 F.3d at 231 n.8.
‘‘Otherwise, plaintiffs could prevail in any
and every case in which they proved any
impact.’’ Id. The Court accepts this distinc-
tion, as it must. However, the difference in
magnitude between the impact required to
demonstrate evidence of discriminatory in-
tent under Arlington Heights and the
‘‘greater showing’’ required to succeed on
a § 2 results claim is poorly defined. In
Lee, for example, the Fourth Circuit con-
cluded ‘‘that § 2 does not sweep away all
election rules that result in a disparity in
the convenience of voting.’’ 843 F.3d at
601. However, other cases, including from
the Supreme Court, have held that the
VRA ‘‘should be interpreted in a manner
that provides the ‘broadest possible scope’
in combating racial discrimination,’’ Chi-
som, 501 U.S. at 403, 111 S.Ct. 2354, and
that ‘‘what matters for purposes of Section
2 is not how many minority voters are
being denied equal electoral opportunities
but simply that ‘any’ minority voter is
being denied equal electoral opportuni-
ties,’’ LWV, 769 F.3d at 244. In short, it is
not entirely clear when, exactly, disparate
burdens become severe enough to amount
to a ‘‘denial or abridgment of the right TTT

to vote.’’ 52 U.S.C. § 10301(a).

[47–49] What is clear is that a § 2
results analysis requires ‘‘an intensely lo-

cal appraisal.’’ See Thornburg v. Gingles,
478 U.S. 30, 78, 106 S.Ct. 2752, 92 L.Ed.2d
25 (1986); LWV, 769 F.3d at 243 (conclud-
ing that the district court’s failure to ‘‘un-
derstand the local nature of Section 2’’
amounted to error). As with discriminatory
intent claims, a § 2 results claim is as-
sessed under ‘‘the totality of the circum-
stances’’—rather than examine the chal-
lenged government action in the abstract,
courts must consider whether an ‘‘electoral
law, practice, or structure interacts with
social and historical conditions to cause an
inequality in the opportunities enjoyed by
[non-white] and white voters to elect their
preferred representatives.’’ See Gingles,
478 U.S. at 47, 106 S.Ct. 2752; 52 U.S.C.
§ 10301(b). The Fourth Circuit has divided
this holistic inquiry into a two-part test:

First, the challenged standard, practice,
or procedure must impose a discrimina-
tory burden on members of a protected
class, meaning that members of the pro-
tected class have less opportunity than
other members of the electorate to par-
ticipate in the political process and to
elect representatives of their choice.
Second, that burden must in part be
caused by or linked to social and histori-
cal conditions that have or currently
produce discrimination against members
of the protected class.

See LWV, 769 F.3d at 240 (internal quota-
tion marks and citations omitted). The
Court’s determination under this test is
guided by certain factors, detailed in the
VRA’s legislative history, ‘‘which typically
may be relevant’’ (the ‘‘Senate Factors’’).26

26. In Gingles, the Supreme Court listed a
non-comprehensive set of factors to consider:
‘‘[1] the history of voting-related discrimina-
tion in the State or political subdivision; [2]
the extent to which voting in the elections of
the State or political subdivision is racially
polarized; [3] the extent to which the State or
political subdivision has used voting practices
or procedures that tend to enhance the oppor-
tunity for discrimination against the minority

group, such as unusually large election dis-
tricts, majority vote requirements, and prohi-
bitions against bullet voting; [4] the exclusion
of members of the minority group from candi-
date slating processes; [5] the extent to which
minority group members bear the effects of
past discrimination in areas such as edu-
cation, employment, and health, which hinder
their ability to participate effectively in the
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Gingles, 478 U.S. at 44, 106 S.Ct. 2752.
However, ‘‘there is no requirement that
any particular number of factors be
proved, or that a majority of them point
one way or the other.’’ Id. at 45, 106 S.Ct.
2752 (internal citation omitted).

[50] According to Plaintiffs, S.B. 824’s
ID requirements amount to ‘‘a textbook
Section 2 violation’’ because the disparate
impacts described above, see supra Section
II.A.4, are ‘‘in part caused by or linked to
social and historical conditions that have or
currently produce discrimination against
members of the protected class.’’ (ECF
No. 91 at 36–37 (quoting LWV, 769 F.3d at
245).) In response, Defendants continue to
argue that S.B. 824’s ‘‘free’’ ID and reason-
able impediment provisions ameliorate any
substantial burdens on minority voting
that the law might otherwise cause. (See
ECF 97 at 31–32.) Defendants further
point out that courts in similar cases—
most notably Lee and South Carolina—
have upheld ‘‘even more burdensome’’ ID
regimes as valid under the VRA. (See id.
at 32.) Because a law’s validity under the
§ 2 results standard is judged by the ‘‘to-
tality of the circumstances,’’ those cases
are persuasive, rather than binding. How-
ever, they are especially persuasive here,
because they offer examples of voter-ID
laws which, under the relevant circum-
stances, courts concluded did not rise to
the level of ‘‘den[ying] or abridg[ing]’’ the
right to vote.

As a reminder, the preliminary evidence
on disparate burden suggests the follow-
ing: (1) African American and Hispanic
voters are less likely than white voters to
currently possess an acceptable form of ID
under S.B. 824; (2) S.B. 824 makes ‘‘free’’
voter IDs available, though lack of access
to transportation and other socioeconomic
factors could, in reality, make obtaining
these IDs costly for a disproportionate
number of minority voters; (3) voters with-
out an ID may still vote using the law’s
reasonable impediment exception, though
the state’s experience in the 2016 primary
suggests that, even then, some voters may
still be improperly disenfranchised; and (4)
a disproportionate number of minority vot-
ers could be deterred or dissuaded from
voting because they lack, or believe they
lack, acceptable ID and are confused by or
unaware of the reasonable impediment op-
tion.

The Court has already determined that
these disparate effects may be properly
considered as evidence of discriminatory
intent under Arlington Heights. In Lee,
however, the Fourth Circuit rejected a § 2
impact claim bearing stark resemblance to
Plaintiffs’ claim here—that ‘‘because mem-
bers of the protected class are less likely
to possess photo identification, [Virginia’s
photo ID] requirement imposes an unac-
ceptable, disparate burden that has the
effect of denying African Americans and
Latinos an equal opportunity to vote.’’27

political process; [6] the use of overt or subtle
racial appeals in political campaigns; and [7]
the extent to which members of the minority
group have been elected to public office in the
jurisdiction.’’ 478 U.S. at 44–45, 106 S.Ct.
2752. Other relevant considerations which
may have probative value include ‘‘[8] evi-
dence demonstrating that elected officials are
unresponsive to the particularized needs of
the members of the minority group and [9]
that the policy underlying the State’s or the
political subdivision’s use of the contested
practice or structure is tenuous.’’ Id. at 45,
106 S.Ct. 2752.

27. Compared to S.B. 824, however, Virginia
accepts a much broader array of photograph-
ic identification, including: (1) ‘‘any TTT photo
identification issued by the Commonwealth,
one of its political subdivisions, or the United
States’’; (2) any valid photo ID issued by an
institute of higher education in Virginia; and
(3) ‘‘any valid employee identification card
containing a photograph of the voter and is-
sued TTT in the ordinary course of business.’’
See VA Code Ann. § 24.2-643(B).
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843 F.3d at 599. Like S.B. 824, Virginia’s
law makes no-charge IDs available upon
request and allows voters without ID to
cast provisional ballots, which they can
cure by later presenting an ID. Id. at 600.
These ameliorative provisions, which, tech-
nically speaking, give ‘‘every registered
voter in Virginia TTT the full ability to vote
when election day arrives,’’ convinced both
the district court and the Fourth Circuit
that the state’s photo-ID requirement
‘‘does not diminish the right of any mem-
ber of the protected class to have an equal
opportunity to participate in the political
process and thus does not violate § 2.’’ Id.
In other words, Virginia’s law imposes
‘‘disparate inconveniences,’’ but it would be
an ‘‘unjustified leap’’ to suggest that those
inconveniences amounted to ‘‘the denial or
abridgment of the right to vote.’’ Id. at
600–01.

In South Carolina, the U.S. District
Court for the District of Columbia similar-
ly found that any potentially disparate ef-
fects caused by the state’s photo ID law
were sufficiently alleviated by another
mechanism shared by S.B. 824: the reason-
able impediment provision. In that court’s
view, § 5 pre-clearance was warranted be-
cause South Carolina’s ‘‘sweeping’’ reason-
able impediment provision—nearly identi-
cal in structure and operation to S.B.
824’s—‘‘eliminates any disproportionate ef-
fect or material burden that [the] voter ID
law otherwise might have caused.’’ South
Carolina, 898 F. Supp. 2d at 40. To be
sure, the evidence in this case suggests
that S.B. 824’s reasonable impediment pro-
vision may not be as foolproof as Defen-
dants make it out to be. Nevertheless, the
South Carolina court’s assessment is in-
structive.

Assuming for the time being that the
disparate burdens brought on by S.B. 824
do amount to the ‘‘greater showing’’ neces-
sary to prove a § 2 results-only claim, the
Court must also consider whether those

burdens are, at least in part, ‘‘caused by or
linked to social and historical conditions
that have or currently produce discrimina-
tion against members of the protected
class.’’ LWV, 769 F.3d at 240 (internal
quotation marks and citations omitted). On
this point, there is no doubt—review of the
Senate Factors indisputably illustrates
that S.B. 824’s disparate burdens stem
from deeply rooted social and historical
conditions: The state has a long and unfor-
tunate history of voting-related discrimina-
tion. Voting has been—and still is—racial-
ly polarized. Minorities hold a small share
of the state’s public offices. Black North
Carolinians are ‘‘disproportionately likely
to move, be poor, less educated, have less
access to transportation, and experience
poor health,’’ McCrory, 831 F.3d at 233
(internal citations omitted), and Hispanics
in the state are less wealthy, educated, and
healthy than their white counterparts,
(ECF No. 91-4 at 16–18). And, as ex-
plained above, the ‘‘policy underlying the
State’s TTT use of the contested practice or
structure’’—deterring voter fraud—‘‘is
tenuous’’ despite its facial legitimacy. See
Gingles, 478 U.S. at 45, 106 S.Ct. 2752. In
sum, were Plaintiffs to successfully demon-
strate that S.B. 824 results in ‘‘less oppor-
tunity’’ for minority voters ‘‘to participate
in the political process and to elect repre-
sentatives of their choice,’’ LWV, 769 F.3d
at 240, they would be likely to prevail on
their § 2 results claim.

[51] At this stage, however, the Court
concludes that Plaintiffs have not demon-
strated a likelihood of success under § 2’s
results standard sufficient to independent-
ly warrant a preliminary injunction. While
plaintiffs seeking preliminary injunctions
‘‘need not show a certainty of success,’’ see
Pashby, 709 F.3d at 321, the outcomes in
Lee and South Carolina, coupled with the
Fourth Circuit’s statements about the dif-
ferent impact showings required for § 2
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results claims versus discriminatory intent
claims, suggest that the bill’s anticipated
impact, on its own, is not enough to invali-
date S.B. 824—at least not according to
the evidence currently in the record. This
is not to say, of course, that Plaintiffs will
not be able to succeed on their § 2 results
claim at trial. For the purposes of a pre-
liminary injunction, however, their results-
only claim falls short.

D. Remaining Preliminary Injunc-
tion Factors

As Plaintiffs have shown a likelihood of
success on the merits for at least some of
their claims—that S.B. 824’s voter-ID and
ballot-challenge provisions were enacted
with discriminatory intent—the Court
must now consider each of the remaining
preliminary injunction elements: irrepara-
ble harm, the balance of equities, and the
public interest. See Winter, 555 U.S. at 20,
129 S.Ct. 365.

1. Irreparable Harm

[52–54] Plaintiffs must ‘‘make a clear
showing that [they are] likely to be irrepa-
rably harmed absent preliminary relief.’’
Real Truth About Obama, Inc. v. FEC,
575 F.3d 342, 347 (4th Cir. 2009). To dem-
onstrate irreparable harm, a party must
establish that (1) the harm is ‘‘certain and
great, actual and not theoretical, and so
imminen[t] that there is a clear and pres-
ent need for equitable relief’’; and (2) that,
once incurred, the threatened harm would
be ‘‘beyond remediation.’’ See League of
Women Voters of U.S. v. Newby, 838 F.3d
1, 7–8 (D.C. Cir. 2016) (internal quotation
omitted) (alteration in original) (quoting
Chaplaincy of Full Gospel Churches v.
England, 454 F.3d 290, 297 (D.C. Cir.
2006)). Further, an injury is typically
deemed irreparable if monetary damages
are inadequate or difficult to ascertain. See
Multi-Channel TV Cable Co. v. Charlottes-
ville Quality Cable Operating Co., 22 F.3d
546, 551 (4th Cir. 1994), abrogated on other

grounds by Winter v. Natural Resources
Defense Council, Inc., 555 U.S. at 22, 129
S.Ct. 365, 172 L.Ed.2d 249 (2008).

[55–57] By their very nature, laws im-
pacting the right to vote create the poten-
tial for irreparable harm; once an election
occurs, ‘‘there can be no do-over and no
redress.’’ LWV, 769 F.3d at 247. For this
reason, ‘‘[c]ourts routinely deem restric-
tions on fundamental voting rights irrepa-
rable injury.’’ Id. (collecting cases). Organi-
zations with core voter-advocacy missions,
like Plaintiffs in this case, are irreparably
harmed when ‘‘the defendant’s actions
‘perceptibly impair[ ]’ the organization’s
programs, making it more difficult to carry
out its mission.’’ See, e.g., Action NC, 216
F. Supp. 3d at 642 (quoting Lane v. Hold-
er, 703 F.3d 668, 674–75 (4th Cir. 2012));
Newby, 838 F.3d at 9 (holding that plain-
tiffs suffered an irreparable harm when
newly enacted barriers to registering vot-
ers ‘‘ma[de] it more difficult for [them] to
accomplish their primary mission of regis-
tering voters’’). Under this ‘mission’ theo-
ry, an organizational plaintiff satisfies its
burden of showing a likelihood of suffering
irreparable harm when it alleges that it
must divert resources away from its other
initiatives to respond to the government’s
action. See Action NC, 216 F. Supp. 3d at
642.

[58] A voting-rights organization is
also irreparably harmed when the right to
vote is wrongfully denied or abridged—
whether belonging to its membership or
the electorate at large. See Common
Cause Georgia v. Kemp, 347 F. Supp. 3d
1270, 1295 (N.D. Ga. 2018) (holding that
the harm plaintiff suffered to its organiza-
tional interest was ‘‘coterminous’’ with the
harm its members would suffer if voting
was made more difficult); Common Cause
Ind. v. Lawson, 327 F. Supp. 3d 1139, 1154
(S.D. Ind. 2018) (holding that an organiza-
tional plaintiff would suffer an irreparable
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harm if voters were wrongfully disenfran-
chised).

[59] Under these principles, Plaintiffs
have demonstrated a clear likelihood of
irreparable harm. First, Plaintiffs have al-
leged that they have diverted resources
away from their other voter-education ef-
forts to respond to S.B. 824, that they will
need to continue doing so if the law is not
enjoined, and that such diversions compro-
mise the overall mission of the NAACP.
(See ECF No. 91-8 ¶¶ 56, 58.) Second, if
S.B. 824 has the effect that the prelimi-
nary evidence suggests it will, the upcom-
ing elections will be distorted in ways that
cannot be undone, wrongfully depriving at
least some North Carolinians of the right
to vote. Without question, therefore, Plain-
tiffs have made a clear showing that they
and the voters they represent will likely
suffer irreparable harm in the absence of
an injunction, and that such injury is ‘‘nei-
ther remote nor speculative, but actual and
imminent.’’ See In re Microsoft, 333 F.3d
at 530 (internal citation and emphasis
omitted).

2. Balance of the Equities

[60, 61] The balance of the equities
likewise tips in Plaintiffs’ favor. As dis-
cussed above, Plaintiffs have demonstrated
that, if allowed to go into effect, S.B. 824
would likely work irreparable harm
against them and, more broadly, minority
voters in North Carolina. Against this
grave risk, Defendants first offer plati-
tudes: ‘‘[a]ny time a State is enjoined by a
Court from effectuating statutes enacted
by representatives of its people,’’ they ar-
gue, ‘‘it suffers a form of irreparable inju-
ry.’’ (ECF No. 97 at 42 (quoting New
Motor Vehicle Bd. v. Orrin W. Fox Co.,
434 U.S. 1345, 1351, 98 S.Ct. 359, 54
L.Ed.2d 439 (1977) (Rehnquist, J., in

chambers)).) It is true, of course, that the
state will suffer this kind of harm whenev-
er an injunction is issued against one of its
laws. However, it is also an essential fea-
ture of our federal system that states
must, when necessary, endure the irrepa-
rable injury of having unconstitutional en-
actments enjoined. See United States v.
City of Cambridge, 799 F.2d 137, 140 (4th
Cir. 1986) (‘‘[D]iscriminatory procedures
constitute the kind of serious violation of
the Constitution and the Voting Rights Act
for which courts have granted immediate
relief.’’)

The Court must also consider the steps
that Defendants have already taken to-
wards implementing S.B. 824. By its
terms, S.B. 824 requires the SBOE to
‘‘establish an aggressive voter education
program’’ aimed at ‘‘disseminat[ing] infor-
mation in a way that would reasonably
inform the public’’ about the bill’s ID re-
quirements and the options for voting
without identification. See 2018 N.C. Sess.
Laws 144 § 1.5.(a). However, the state’s
efforts to fulfill this mandate have so far
been lackluster. After the legislature de-
cided to delay implementation of S.B. 824’s
ID requirements until the 2020 elections,
the SBOE virtually halted its efforts to
train poll workers and educate the public
about the new law. See 2019 N.C. Sess.
Laws 4; (ECF No. 97-9 at 7–8 (showing
that trainings have not been conducted
since August, 2019)). According to the rec-
ord, the state has attempted to reach indi-
vidual voters directly through mass mail-
ings, as required under S.B. 824 § 1.5.(a).28

(See ECF Nos. 97-9 at 8 (describing a
700,000-piece mailing delivered ‘‘to every
registered voter who the State Board de-
termined may not possess a DMV-issued
ID that would be valid for voting’’ in Sep-

28. The SBOE has also created posters, to be
hung at precincts and early voting sites,
which inform voters that they will be ‘‘al-

lowed to vote with or without a photo ID
card.’’ (ECF No. 97 at 13, 40.)
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tember 2019), 9 (anticipating that the
SBOE ‘‘will also be mailing a notification
of the photo ID requirements for the 2020
elections to every residential address in
the state twice before the end of [2019]’’).)
Beyond this, however, the record is devoid
of evidence that the state has undertaken
other crucial implementation efforts re-
quired by S.B. 824, namely: (a) coordinat-
ing with local media outlets to spread the
word about ID requirements; (b) automati-
cally mailing new, DMV-issued IDs to eli-
gible voters whose driver’s licenses have
been seized; and (c) drafting the RID form
which will be used in the upcoming prima-
ries. See 2018 N.C. Sess. Laws 144
§§ 1.2.(a), 1.5.(a). Thus, while the state has
committed some resources to S.B. 824’s
implementation, the bulk of the work still
remains undone. Accordingly, the balance
of the equities weighs in Plaintiffs’ favor.

3. Public Interest

[62–65] Finally, there is the question
of whether a preliminary injunction would
serve the public interest. The public inter-
est ‘‘favors permitting as many qualified
voters to vote as possible.’’ LWV, 769 F.3d
at 247 (quoting Obama for Am. v. Husted,
697 F.3d 423, 437 (6th Cir. 2012)). For
electoral integrity is enhanced, not dimin-
ished, when all eligible voters are allowed
to exercise their right to vote free from
interference and burden unnecessarily im-
posed by others. The public interest is also
served by ‘‘upholding constitutional
rights.’’ See id. at 248 (quoting Newsom v.
Albemarle Cty. Sch. Bd., 354 F.3d 249, 261
(4th Cir. 2003)). However, in the election
context, stability and consistency are also
virtues. (See ECF No. 97-32 at 4 (‘‘If [vot-
ers are] receiving TTT information that a
photo ID is required and then the law is
struck down as unconstitutional the next
day, then you have to unwind all of that
information.’’).) With the 2020 primaries on
the horizon, there is some risk that a
preliminary injunction could add to confu-
sion, thereby threatening an effective roll-

out should the law later be declared valid.
However, the far greater risk is that a law
enacted with discriminatory intent, the ef-
fects of which are likely to be dispropor-
tionately borne by minority voters, be al-
lowed to operate.

The Court therefore determines that a
preliminary injunction is in the public in-
terest.

V. CONCLUSION AND REMEDIES

Based on the above discussion, the
Court concludes the following: Plaintiffs
have satisfied each element required to
support the issuance of a preliminary in-
junction with respect to their claims that
S.B. 824’s voter-ID (both in-person and
absentee) and ballot-challenge provisions
were impermissibly motivated, at least in
part, by discriminatory intent. Those pro-
visions will be enjoined pending trial. In
contrast, the evidence in the record does
not sufficiently demonstrate that S.B. 824’s
provision expanding the number of at-
large poll workers allotted to both political
parties warrants an injunction at this time.
Finally, because Plaintiffs have not yet
demonstrated that they would be likely to
succeed on the merits of their § 2 results-
only claims, no injunction will be issued on
that independent basis.

[66] A federal district court may fash-
ion injunctive relief to fit the particular
facts and circumstances of the case before
it. See Richmond Tenants Org., Inc. v.
Kemp, 956 F.2d 1300, 1308 (4th Cir. 1992)
(citing Lemon v. Kurtzman, 411 U.S. 192,
200, 93 S.Ct. 1463, 36 L.Ed.2d 151 (1973)).
In exercise of that discretion, the Court
will tailor the terms of its preliminary
injunction to ensure, as much as reason-
ably possible, that election officials and
voters are aware that S.B. 824’s ID and
ballot-challenge provisions have been en-
joined, and that no voter ID will be re-
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quired in the upcoming election cycle un-
less otherwise ordered by the Court.

To that end, the Court enters the follow-
ing:

ORDER AND PRELIMINARY
INJUNCTION

IT IS ORDERED that Plaintiffs’ Motion
for Preliminary Injunction, (ECF No. 72),
is hereby GRANTED IN PART AND DE-
NIED IN PART to the extent set forth
herein.

IT IS FURTHER ORDERED that De-
fendants and their officers, agents, ser-
vants, employees, and attorneys, and those
persons in active concert or participation
with them, are HEREBY ENJOINED
AND RESTRAINED from implementing
any of S.B. 824’s voter-ID requirements
and ballot-challenge provisions with re-
spect to any election, until otherwise or-
dered by this Court.

IT IS FURTHER ORDERED that De-
fendants and their officers, agents, ser-
vants, employees, and attorneys, and those
persons in active concert or participation
with them, shall take all steps necessary to
halt any mailings and other communica-
tions directed to the public that may be in
production, but which have not yet been
sent out, which state that photo ID will be
required for 2020 elections, until otherwise
ordered by this Court.

IT IS FURTHER ORDERED that De-
fendants, their officers, agents, servants,
employees, and attorneys, and those per-
sons in active concert or participation with
them shall work with local media, county
boards of elections, and voter-education
groups to take all necessary and reason-
able steps to inform voters of this Injunc-
tion and, specifically, inform voters that no
photo ID will be required to vote, until
otherwise ordered by this Court.

IT IS FURTHER ORDERED that De-
fendants, their officers, agents, servants,
employees, and attorneys, and those per-

sons in active concert or participation with
them shall take all reasonable and neces-
sary steps to ensure statewide compliance
with this Court’s Opinion, Order, and Pre-
liminary Injunction.

,

  

Kenneth JEFFREYS, Plaintiff,

v.

CITY OF GREENSBORO, d/b/a Greens-
boro Coliseum Complex, a Political
Subdivision of the State of North Car-
olina Defendant.

1:18-cv-00411

United States District Court,
M.D. North Carolina.

Signed 12/23/2019

Background:  Attendee with disabilities
brought action city that operated facility
complex alleging that complex was not
readily accessible to wheelchair users be-
cause of its inaccessible parking, inaccessi-
ble ramps, inaccessible paths of travel, and
many other barriers to access, in violation
of Title II of the Americans with Disabili-
ties Act (ADA) and the Rehabilitation Act.
City filed motion for summary judgment.

Holdings:  The District Court, Loretta C.
Biggs, J., held that:

(1) attendee had standing;

(2) new construction accessibility standard
applied to new facility;

(3) path of travel to alterations accessibili-
ty standard applied to path of travel to
arena;

(4) entrance to facility was not readily
accessible; and


