
 

 

      Sincerely, 
 
      FRANKIE SUE DEL PAPA 
      Attorney General 
 
      By:  LISA W. CLAYTON 
      Deputy Attorney General 
 

 __________ 
 
OPINION NO. 95-04  ELECTED OFFICIALS; ELECTIONS; RECALL; SECRETARY OF 
STATE:  The Nevada Constitution does not permit an official to be recalled within the first six 
months of his term regardless of whether the official is in his first term or a subsequent term. 
 
 Carson City, April 3, 1995 
 
The Honorable Dean Heller, Secretary of State, Capitol Complex, Carson City, Nevada 89710 
 
Dear Mr. Heller: 
 
 You have requested an opinion from this office regarding recall of a reelected official within 
the first six months of his new term. 
 

BACKGROUND 
 
 Recall is the procedure by which an elected official may be removed from office by a vote of 
the people before his term expires.  The authority of the people of Nevada to recall their elected 
officials is located in article 2, § 9 of the Nevada Constitution.  Article 2, § 9 also allows the 
legislature to enact laws regarding recall which the legislature has done in chapter 306 of the NRS. 
 
 Article 2, § 9 states in pertinent part:  "No such petition shall be circulated or filed against any 
officer until he has actually held his office six (6) months . . . ."  [Emphasis added.] 
 
 According to the information you have provided, Lincoln County Commissioner Ed Wright 
was reelected in November 1994 and is now the subject of a recall.  A notice of intent to circulate a 
recall petition was filed with the Lincoln County Clerk on March 3, 1995, pursuant to NRS 
306.015(1). 
 
 

QUESTION ONE 
 



 

 

 Does the Nevada Constitution permit an official to be recalled within the first six months of his 
term regardless of whether the official is in his first term or a subsequent term? 
 

ANALYSIS 
 
 The language in article 2, § 9 is clear that a newly elected public officer is not subject to recall 
within the first six months of taking office.  Therefore, the first time a person is elected to and takes 
his office, no recall petition may be circulated against him until he has held his office for six 
months.  This language is not so clear when applied to a person who is reelected to an office. 
 
 Nevada amended its constitution in 1912 to provide for recall of public officers as a result of 
the national progressive movement.  Several other western states also adopted recall at about the 
same time.  Both Arizona and Oregon have language that is identical to Nevada's regarding this 
"first six months free" phrase. 
 
 The Attorney General of Arizona issued an opinion in 1981 interpreting Ariz. Rev. Stat. Ann. § 
19-202(A) which states in pertinent part:  "A recall petition sha ll not be circulated against any 
officer until he has held office for six months . . . ."  [Emphasis added.]  The Arizona Attorney 
General states that "the six-month period runs from the date of original occupancy of the office."  
Op. Ariz. Att'y Gen. No. I81-064 (May 18, 1981).  No cases were cited and only loose rules of 
statutory construction were applied. 
 
 The Attorney General of Oregon issued an opinion in 1966 interpreting article II, § 18 of the 
Oregon Constitution which provides:  "No such [recall]  petition shall be circulated against any 
officer until the officer has actually held the office six months . . . ."  [Emphasis added.]  The 
Oregon Attorney General concluded "that the word 'office' as used in Article II, § 18, supra, is 
limited to the term a person is serving at the time recall is instituted . . . ."  Op. Or. Att'y Gen. No. 
6212 (December 22, 1966) (emphasis in original).  The Oregon Attorney General cited two cases 
to support his conclusion.  We find the analysis of the Oregon Attorney General to be persuasive 
and agree with the conclusion regarding the interpretation of the phrase in question. 
 
 "Office" is the key word in the phrase "held office six months."  Black's Law Dictionary states:  
"The most frequent occasions to use the word arise with reference to a duty and power conferred 
on an individual by the government; and, when this is the connection, 'public office' is a usual and 
more discriminating expression."  Black's Law Dictionary 1082 (6th ed. 1990).  Black's defines 
public office as:  "The right, authority, and duty created and conferred by law, by which for a given 
period, either fixed by law or enduring at the pleasure of the creating power, an individual is 
invested with some portion of the sovereign functions of government for the benefit of the public."  
Id. at 1083 (emphasis added). 
 
 The Supreme Court of Oregon adopted the following definition of public office: 



 

 

 
   "In general, the term 'public office' embraces the ideas of tenure, duration, emolument, 

powers, and duties; and it has been defined as a public station or employment conferred by 
the appointment of government, or the right, authority, and duty created and conferred by 
law, by which for a given period an individual is invested with part of the sovereign 
function of the government."  67 C.J.S., Officer, § 2, p. 97. 

 
Recall Bennett Committee v. Bennett, 249 P.2d 479, 491-92 (1952) (emphasis added).  The court 
was struggling with the issue of whether a recalled official could have his name placed on the 
ballot in the election held to fill the unexpired portion of his term.  The court held he could not and 
cited several comparable cases involving removal of elected officers by judicial means to 
determine essential characteristics of the office in question.  The court held "that a public office is 
an entity and that the duration of the term of office is a part of the entity."  Id. at 493. 
 
 The Supreme Court of Tennessee looked to a prior Tennessee case as well as a United States 
Supreme Court case to clarify meaning of the word "office", stating: "'office' implied, 'not merely 
place, but term or tenure as well' . . . 'office' 'embraces the ideas of tenure, duration, emolument, 
and duties.'"  State ex rel Thompson v. Crump, 183 S.W. 505, 507 (1916) (emphasis added).  The 
court was interpreting a specific phrase in the state's Ouster Act which provided that for certain 
conduct, any state, county, or municipal officer "shall forfeit his office, and shall be ousted from 
such office in the manner hereinafter provided."  Id. at 506.  In holding that the removed officials 
were only ousted from the term they were serving at the time of removal and since they had been 
reelected, they were eligible to enter into their new terms, the court stated: 
 
 [W]hen one is removed from an office, he is removed for the current term, and he cannot 

thereafter be re-elected to that term.  This is so because the term is part of the office. . . .  
[T]he office itself is limited by the term.  If we go beyond the current term, then we have to 
deal with another office. 

 
Id. at 507. 
 
 These definitions of "office" all explain that the duration of the office, as specified by the term 
imposed by either the state constitution or the state laws, is a necessary element to establish the 
meaning of the word.  In Nevada the term for an individual office may be found in either the 
Nevada Constitution, the Nevada Revised Statutes, county ordinances, or city ordinances.  See 
Nev. Const. art. 15, § 11.  The term of office for county commissioners is established in NRS 
244.030 as four years.  NRS 244.030 states: 
 
   County commissioners shall enter upon their duties on the 1st Monday of January 

succeeding their election, and, except for 2-year terms established pursuant to NRS 
244.018 [which provides for staggered terms for additional commissioners], shall hold 



 

 

their offices for 4 years as provided in this chapter; and the term of office shall expire at 12 
p.m. of the day preceding the 1st Monday in January following a general election. 

 
 In view of the facts that "public office" implies that the office is for a specified term and even 
the statute that establishes county commissioners contains the phrasing that the commissioners 
shall hold their offices for four years, it is our conclusion that a public officer holds his office for 
the specified term only.  This means that each time a public officer is reelected he begins to hold 
his office on the day he takes his oath of office for that term. 
 
 This conclusion also preserves the integrity of each general election.  The voters have spoken 
at a general election as to their choice for each office voted upon.  That vote should remain valid 
and untouched for the first six months of each officer's new term whether elected for the first time 
or reelected.  The county is also spared the cost of holding a special election during this time. 
 

CONCLUSION TO QUESTION ONE 
 
 The Nevada Constitution does not permit an official to be recalled within the first six months 
of his term regardless of whether the official is in his first term or a subsequent term. 
 

QUESTION TWO 
 
 If the conclusion to question one is that the Nevada Constitution does not permit an official to 
be recalled within the first six months of his term regardless of whether the official is in his first 
term or a subsequent term, should the filing officer accept a recall petition for filing if the officer 
who is the subject of the recall is either in his first term or in a subsequent term? 
 

ANALYSIS 
 
 Article 2, § 9 of the Nevada Constitution prohibits the circulation and filing of a recall petition 
until the public officer has held his office for six months.  The section also authorizes the 
legislature to provide additional legislation as may aid the operation of the section.  The legislature 
has done this in chapter 306 of the NRS. 
 
 Chapter 306 explains that to begin the recall process, a notice of intent must be filed, NRS 
306.015(1) and (2), and once the recall process has begun, the recall petition must be submitted to 
the county clerk whether sufficient signatures are gathered or not.  Failure to do so is a 
misdemeanor.  NRS 306.015(3).  The county clerk then begins the signature verification process as 
proscribed in NRS 293.1276—.12795.  If it is found that the recall petition contains sufficient 
signatures, the county clerk must file it with the appropriate filing officer.  NRS 306.015(4). 
 



 

 

 It is the opinion of this office that at this point in the recall against Mr. Wright the Lincoln 
County Clerk must not file the recall petition for the reason that article 2, § 9 of the Nevada 
Constitution prohibits such a filing.  However, the statutory provision governing the submission of 
the recall petition for signature verification must be complied with. 
 
 Regarding the recall of Lincoln County Commissioner Ed Wright which was started on March 
3, 1995, the recall petition must be submitted to the Lincoln County Clerk, the signature 
verification must be completed, but the Lincoln County Clerk must not file the recall petition.  In 
future recalls the filing officer should not file a notice of intent if the officer who is the subject of 
the recall, has not held the office for six months.  This includes reelected officers. 
 

CONCLUSION TO QUESTION TWO 
 
 A filing officer may not accept a recall petition for filing if the officer who is the subject of the 
recall is either in the first six months of his first or subsequent term, nor may the filing officer file a 
notice of intent in such a situation. 
 
      Sincerely, 
 
      FRANKIE SUE DEL PAPA 
      Attorney General 
 
      By:  KATERI CAVIN 
      Deputy Attorney General 
 

 __________ 
 
OPINION NO. 95-05  COURTS:  Municipal courts in Nevada are not empowered by law to 
collect a fee for filing and acting upon property or bail bonds. 
 
 Carson City, April 10, 1995 
 
Mr. Michael F. Mackedon, City Attorney, Fallon City Attorney's Office, 55 West Williams 
Avenue, Fallon, Nevada 89406 
 
Dear Mr. Mackedon: 
 
 This is in response to your request for an opinion from this office concerning whether a 
municipal court can charge a fee for filing and acting upon bail or property bonds.  More 
specifically, you ask: 
 


