
This provision of the Constitution is the subject of a proposed amendment, under Senate Joint 
Resolution No. 6, Statutes 1949, page 684, by adding the words “or appointed” to the phrase 
“during the term for which they shall have been elected,” and, if approved by the people, the 

constitutional prohibition will apply to appointed as well as elected judges. 
The provisions of the Nevada Constitution cannot apply to candidates for United States 

Senate or House of Representatives since neither by constitutional provision nor legislative 
enactment can a State prescribe qualifications for such offices. 

The authority of the United States Government is supreme in its cognizance of 
all subjects which the Constitution has committed to it.  11 Am. Jur. page 306, 
sec. 8. 

In the case of State ex rel. Wittengel v. Zimmerman, 24 N.W. 504, the Court held that the 
provision of the Wisconsin Constitution that judges of the Supreme and Circuit Courts shall not 
hold any public office, except a judicial office, and that all votes for them shall be void, did not 
invalidate election of Circuit Judge as nominee for office of United States Senator or prevent the 
counting of votes cast for him, since neither by constitutional provision nor legislative enactment 
can a State prescribe qualifications of a candidate for office of the United States Senator in 
addition to those prescribed by the Constitution of the United States. 

In Ekwall v. Stadelman, 30 P(2) 1037, the Court held: 
By section 5 of article 1 of the Federal Constitution, each house is the sole 

judge of the qualification of its members.  It is obvious that those qualifications of 
which they are to judge must be those prescribed by the Constitution of the United 
States, and by them alone.  A Representative is an officer not of the state but of 
the federal government.  Lamar v. United States, 241 U.S. 103, 36 S. Ct. 535, 60 
L. Ed. 912.  The office Representative being created by the constitution and his 
power being such as therein defined, there can be no other qualifications than 
those contained in the Constitution itself, and, in respect to those matters, the 
provisions of the Constitution are the supreme law of the land. 

State ex rel. Johnson v. Crane, 197 P(2) 864, held that a provision of the State Constitution 
that the Governor shall not be eligible to any other office during the term for which he was 
elected does not prevent the Governor from becoming a member of the United States House of 
Representatives or the United States Senate, since provisions of the Federal Constitution dealing 
with qualifications of members of the House of Representatives and the Senate are controlling. 

Thus it appears that under the Constitution of Nevada a justice of the Supreme Court or 
district judge may not file as a candidate for any State officer, other than a judicial office, during 
the term for which he shall have been elected; but this constitutional provision does not make 
such judges ineligible to become candidates or be elected to the office of Senator or 
Representative in Congress of the United States. 

Very truly yours, 
ALAN BIBLE, Attorney General. 

By GEORGE P. ANNAND, Deputy Attorney General. 
 

898. Elections—Registered Voter May Not Change Political Affiliation for Purpose of 
Becoming Candidate on Party Ticket. 

 
 CARSON CITY, March 30, 1950. 



HON. ROBERT. E. JONES, District Attorney, Clark County, Las Vegas, Nevada. 
DEAR MR. JONES:  On March 28, 1950, you telephoned a request to this office for an 

opinion upon the following question: 
Mr. X, a citizen of Clark County, was registered as a member of one of the 

major political parties in 1948 and voted its ticket.  In 1949 he changed his official 
registration in the County Clerk’s office to that of a member of the other major 
political party.  Now Mr. X has applied to the County Clerk to change his 
registration back to that of the first major political party and desires to file his 
declaration of candidacy for constable of one of the Las Vegas townships.  May he 
do so? 

On March 29, 1950, in reply to the foregoing, we wired you as follows: 
Re your request of 28th.  It is our opinion that Chapter 145 Statutes 1947 

prohibits candidates for public office changing political party affiliations since the 
last preceding general election for the purpose of becoming a party candidate of a 
party other than that of which the proposed candidate was a member at the time of 
registering. 

This letter is to confirm the telegraphic opinion. 
Supplementing the telegraphic opinion, we desire to point out that section 2408, N.C.L. 1929, 

providing the form for and method of filing declaration of candidacy by candidates for party 
nominations to public office, was amended 1945 Statutes, page 173, and the following language 
inserted therein, particularly in the form of declaration: 

That I have not registered and changed the designation of my political party 
affiliations or an official registration card since the last general election. 

This same language was continued over in the 1947 amendment to the same section, as 
shown at 1947 Statutes, page 477.  We think this particular amendment is clear and express and 
was intended and does prevent the change of political affiliation after an election by a member of 
a political party, who by change of such political affiliation could thereby become a candidate for 
an opposing political party. 

A leading case on this particular question is that of Roberts v. Cleveland, 149 P(2) 120, 153 
A.L.R. 635, wherein the exact question was submitted to the Supreme Court of New Mexico 
dealing with the proposed change of political faith of a candidate for United States Congress.  
After an exhaustive examination of the facts, the New Mexico Court held as follows.  A statute 
providing that no one shall become a candidate for any office who has changed his party 
affiliation within twelve months prior to calling of election is constitutional and the candidate for 
Congressman was denied the right to change his party affiliation in order that he might become a 
candidate for the other opposing party.  This case was well supported by State ex rel. Murphy v. 
graves, 109 N.E. 590; Garnder v. Ray, 157 S.W. 1147; Curyea v. Wells, 138 N.W. 165; Smith v. 
Ward, 197 N.W. 684.  The case of Ritter v. Douglass, 32 Nev. 400, has removed all doubts as to 
the constitutionality and effect of our primary election law as applied to party candidates. 

In view of the state of the law as above set forth, we answer your inquiry in the negative. 
Very truly yours, 

ALAN BIBLE, Attorney General. 
By W.T. MATHEWS, Special Assistant Attorney General. 

 
899. Public Schools—Purchase of Buses for Transportation of Pupils. 



the candidates for office. 
Section 2480, 1929 N.C.L., 1931-1941 Supp., explains how ballots are prepared by the voter and 

contains the following language:  “He shall prepare his ballot by stamping a cross or X in the 
space, and in no other place, after the name of the person for whom he intends to vote for each 

office.  * * *.” 
The votes cast at the last general election for Justice of the Supreme Court were, unexpired 

term, 27,872, and for the six-year term, 28,170.  The whole number of votes cast for Justice of 
the Supreme Court would therefore be the aggregate of the two numbers of votes cast. 

Very truly yours, 
ALAN BIBLE, Attorney General. 

By GEORGE P. ANNAND, Deputy Attorney General. 
 

B942. Elections—Party Affiliation of Candidate for Public Office Must Be Same as That 
Registered at Last General Election. 

 
 CARSON CITY, August 9, 1950. 
 
HON. ROBERT E. JONES, District Attorney, Clark County, Las Vegas, Nevada. 

DEAR BOB:  This will acknowledge receipt of your letter dated August 3, received in this 
office August 7, 1950, wherein you ask whether or not the name of Owen Woodruff should be 
placed on the ballot for the September primary election as a Republican candidate for Congress. 

The name of Mr. Woodruff has been transmitted to the County Clerk of each of the counties 
as a person for whom nomination papers have been filed and who is entitled to be voted for in 
such county at the primary election pursuant to the provisions of section 10 of the primary 
election law. 
You now state that the facts are that at the general election of 1948, Mr. Woodruff was registered 
as a member of the Progressive Party and voted as such.  Subsequently registered as a member of 
the Republican Party and thereafter filed a declaration of candidacy in which he stated in part as 
follows:  “that I am a member of the Republican Party; that I have reregistered and changed the 
designation of my political party affiliation on an official registration card since the last general 

election; * * *.” 
Section 2408, N.C.L. 1929, as amended by Chapter 145, Statutes of 1947, the same being section 

5 of the primary election law, provides under subdivision (a) as follows:  “Every candidate for 
any elective office, not less than 50 days prior to the primary, shall file a declaration or 

acceptance of candidacy in substantially the following form.”  The form as set out in the section 
contains the following language:  “* * * that I have not reregistered and changed the designation 

of my political party affiliation on an official registration card since the last general election.”  
(Italics ours.) 

The declaration of candidacy filed by Mr. Woodruff shows on its face that it was not 
substantially in the form required by the statute.  By marking out the negative term “not” the 

declaration of candidacy specifically and clearly failed to meet one of the material requirements 
of the statute. 

Although the facts in this case are slightly different than those previously submitted by you 
on a comparable problem on March 28, 1950, it is our opinion that the question is directly 
governed and controlled by the opinion of this office on that question, which opinion was sent to 



you on March 30, 1950.  The opinion of March 30, 1950, held that the Nevada statute prohibited 
a candidate for public office from changing political party affiliations since the last preceding 
general election for the purpose of becoming a party candidate of a different party.  The 
authorities cited in this opinion clearly sustain the validity of such political party requirement. 

The difficulty of the problem is that the name has already been certified by the Secretary of 
State to the various County Clerks.  This office does not have the authority to correct such 
ballots.  In our opinion we believe the remedy in this particular situation is found in section 27 of 
the primary election law, which is section 2431, N.C.L. 1929, and reads as follows: 

 
Any error or omission occurring or about to occur in the placing of any name 

on the official primary election ballot, or any error, omission, or wrongful act 
occurring or about to occur by reason of any act of any judge or clerk of a primary 
or any other officer having to do with election, registration, or canvassing, may be 
corrected by application of any qualified elector, upon affidavit, to any district 
court, or to the supreme court or any justice thereof.  Notice of the hearing of said 
proceeding shall be given to the officer or person interested, and said hearing shall 
take precedence over any other business. 

Very truly yours, 
ALAN BIBLE, Attorney General. 

By GEORGE P. ANNAND, Deputy Attorney General. 
 

B943. Public Officers—Quo Warranto Against Person Unlawfully Holding Public Office 
Not Maintainable Unless Person Can Be Named in Complaint. 

 
 CARSON CITY, August 18, 1950. 
 
HON. ROBERT E. JONES, District Attorney, Clark County, Las Vegas, Nevada. 

DEAR MR. JONES:  This will acknowledge receipt of your letter of August  10, 1950, which 
was received in this office on August 14, 1950, together with copies of Mr. Leo McNamee’s 
letter to you as well as the proposed complaint in quo warranto. 

We are fully cognizant of the fact that there is considerable confusion concerning the election 
of County Commissioners in your county at t his particular election.  As we have previously 
indicted, in both telephone conversations and in letters to you, we believe that the Supreme 
Court’s decision in the Washoe County Commissioner District case likewise governs Clark 
County.  We have furnished you with a letter as to our opinion on the exact status of the 
commissioners under such an unconstitutional Act. 

You may rest assured that this office stands ready to do everything legally possible to be of 
assistance in clearing up the perplexing problem raised by the apparent unconstitutionality of 
your local County Commissioner district Act.  However, it is our opinion that a quo warranto can 
be successfully maintained only when we are able to show the name of some person who claims 
to be entitled to the office.  Section 9208, N.C.L. 1929, specifically provides: 

When the action is against a person for usurping, intruding into, or unlawfully 
holding or exercising an office, the complaint shall set forth the name of the 
person who claims to be entitled thereto, with an averment of his right thereto * * 
*. 

In our opinion this is a condition precedent and it would be mandatory upon us to meet the 


