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INQUIRY 
 CARSON CITY, July 28, 1926. 
 
 Whether or not one person can be a candidate for County Treasurer and, also, a 
candidate for member of the School Board at the same election. 
 

OPINION 
 
 The common law prohibits the holding of two offices by one person where the offices 
are incompatible. It is very doubtful whether one, if elected to both of the positions 
mentioned, could hold both offices in view of section 3751, Revised Law, 1912, and, 
also, because the Treasurer is in some instances a check on the School Board. However, 
this prohibition as to holding two offices which are incompatible does not prevent one 
from being a candidate for the two offices if the party mentioned is eligible to each of 
them. 
 See the case of Commonwealth v. Pyle, 18 Pa. St. 519, holding: 

 Where the Constitution or a statute declares that certain 
disqualifications shall render a person ineligible to an office he must get 
rid of his disqualification before he is appointed or elected; but if the law 
merely forbids him to hold or enjoy the office or exercise its duties, it is 
sufficient if he qualifies himself before he is sworn. 

 The common law rule, then, which forbids the holding of two incompatible offices, 
would not render one ineligible as a candidate for such two offices, although, if elected to 
the two offices, the party might not be able to hold both because of this rule. 
 Respectfully submitted for the Attorney-General, 
 M.A. DISKIN, Attorney-General. 
 By WM. J. FORMAN, Deputy Attorney-General. 
HON. HARLEY A. HARMON, District Attorney of Clark County, Las Vegas, Nevada. 
 

____________ 
 
 
243.  Election—Declaration of Candidacy Filing—Withdrawal of Declaration, 

When May Be Made—Changing Political Affiliation. 
 (1) Prior to expiration of time for filing declaration of candidacy, a party may 
withdraw his declaration. 
 (2) Where party files declaration of candidacy designating political affiliation, 
he cannot thereafter file under different political designation. 

 
INQUIRY 

 CARSON CITY, August 3, 1926. 
 
 1.  Can a party who has filed a declaration of candidacy under a party designation 
withdraw same prior to the final day of filing such declarations? 
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 2.  If such candidate may withdraw, can he file another declaration of candidacy under 
another party designation? 
 3.  Would he be entitled to a return of the fee paid for the first filing? 
 

OPINION 
 
 Statutes of 1917, page 276, as amended Statutes 1921, page 389, provides: 

 Every candidate for nomination for any elective office not less than 
thirty days prior to the primary shall file a declaration or acceptance of 
candidacy in substantially the following form: 
 * * * that I am a member of the ………….. party; that I believe in and 
intend to support the principles and policies of such political party in the 
coming election; that I affiliated with such party at the last general election 
of this state, and I voted for a majority of the candidates of such party at 
the last general election (or did not vote at such general election, giving 
reasons); that I intend to vote for a majority of the candidates of said party 
at the ensuring election for which I seek to be a candidate; that if 
nominated as a candidate of said ……………. party at said ensuing 
election I will accept such nomination and not withdraw * * *. 

 The case of State v. Brodigan, 142 Pac. 520, holds: 
 The provision of the statute requiring a candidate to take an oath that 
he will not withdraw, if nominated, may reasonably imply, in our 
judgment, that prior to his receiving the nomination he may withdraw. 

 In the same case it is also held that a candidate without opposition becomes the 
nominee of the party immediately upon the expiration of the time for filing nominations. 
 We are, therefore, of the opinion that, prior to the expiration of the time of filing 
nomination papers, any party candidate may withdraw. 
 

II. 
 
 The case of State v. Brodigan, supra, also holds: 

 By these declarations under oath, made prerequisites for one seeking 
party nomination, it was undoubtedly intended to require the applicant to 
declare the party of which he was a member and with which he affiliated at 
the last general election, and this must be the same party under whose 
party designation he seeks the nomination paper and the oath therein 
prescribed precludes the idea of an applicant for nomination seeking the 
nomination of two distinct parties at the same primary. 

 To allow a party to make the statement under oath hereinbefore quoted and then, on 
his withdrawal from such nomination, to file for nomination for an office of another 
political party and make a directly contrary statement under oath, would violate the object 
of the primary election law, “the object being to prevent one political party from 
interfering with another as to selection of party nominees for the various offices.” State v. 
Brodigan, supra. 
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 We are, therefore, of the opinion that a party having filed one nomination paper 
setting out, under oath, the matters hereinbefore quoted, cannot file for an office of 
another political party at the same election. 
 

III. 
 
 The officers filing the nomination papers of a person have performed the ministerial 
duty for which the fee was paid, i.e., the filing of the paper, and there cannot, therefore, 
be any return of the fee even though the candidate may afterwards withdraw. State v. 
Brodigan, supra. 
 Respectfully submitted for the Attorney-General, 
 M.A. DISKIN, Attorney-General. 
 By WM. J. FORMAN, Deputy Attorney-General. 
HON. J.H. WHITE, District Attorney, Mineral County, Hawthorne, Nevada. 
 

____________ 
 
 
244.  Election—Duty of Secretary of State in Certifying List of County Clerks—

Certify Names only of Those Candidates Having Opposition at 
Primary Election. 

  Election. 
 

INQUIRY 
 CARSON CITY, August 9, 1926. 
 
 You call my attention to section 10 of the Primary Election Law and request an 
opinion concerning your duty in certifying a list to the respective County Clerks of the 
State of Nevada, and whether such list so certified should contain the names of parties 
who have filed their declaration of candidacy with you and have no opposition for the 
respective positions. 
 

OPINION 
 
 Section 10, referred to, reads as follows: 

 At least thirty days before any September primary election preceding a 
November election the Secretary of State shall transmit to each County 
Clerk of any county a certified list containing the names and post-office 
address of each person for whom nomination papers have been filed in the 
office of such Secretary of State, and who is entitled to be voted for in 
such county at such primary election, together with a designation of the 
office for which such person is a candidate and of the party or principles 
he represents; provided, that there shall be no party designation for 
candidates for judicial or school offices. 


