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RAMEK, Secretary of State, et al. v. WRIGHT 

et aL (No. 8799.) 
(Supreme Court of Colorado. July 3, 1916. 

Rehearing Denied Oct. 2, 1916.) 
1. STATUTES <©=35:1^—INITIATIVE AND R E F -

ERENDUM—PROTEST. 
Under Laws 1913, p. 311, § 3, providing 

that all initiative and referendum petitions shall 
be deemed sufficient unless a protest in writ-
ing under oath shall be filed, a written protest 
to a petition to refer, the verifying certificate 
of the officer reading, "Subscribed to before me 
this 10th day of July, 1915," etc., was insuffi-
cient, as not showing that the signers swore to 
the instrument before the officer. 

[Ed. Note—For other cases, see Statutes, Dec. 
Dig. @=35y2.] 
2. STATUTES @=335%—INITIATIVE AND R E F -

ERENDUM—REQUIREMENTS OF PROTEST. 
The requirements of Laws 1913, p. 310, are 

jurisdictional, that all initiative and referendum 
petitions properly verified shall be deemed suf-
ficient if appearing to be signed by the requisite 
number of signers, and that such signers shall 
be deemed to be qualified electors unless other-
wise determined, the procedure requiring that a 
protest to signatures shall be filed with the sec-
retary of state within 15 days of the filing of 
the referendum petition, which protest shall set 
forth specifically its grounds and the names 
protested, being under oath, and the secretary 
of state is without power to act in the absence 
of a substantial compliance with the statute. 

[Ed. Note.—For other cases, sse Statutes, Dec. 
Dig. ©=35%.] 

Teller and Hill, J.T., dissenting. 
Petition for Review to the District Court, 

Denver County; Charles C. Butler, Judge. 
En Banc. Petition to review a judgment 

of the distr ict court by John E. Ramer, as 
Secretary of State, and others, against James 
R. Wright and others. Judgment affirmed. 

Fred Fa r r a r , Atty. Gen., Francis E. Bouck, 
Deputy Atty. Gen., and H. L. Ritter , Charles 
H. Haines, and Hugh McLean, all of Denver, 
for petitioners. 1. B. Melville, M. D. Melville, 
Carle Whitehead, and Albert Vogl, all of 
Denver, for respondents. 

SCOTT, J. On the 26th day of June , 1915, 
the respondents filed with petitioner John E. 
Ramer, as secretary of state, a petition to 
refer to the vote of the people of Colorado 
House Bill No. 178, being an act of the Twen-
tieth General Assembly, relating to the prac-
tice of medicine. Within 15 days thereafter , 
and on the 19th day of July, 1915, there was 
filed with the secretary of s tate what pur-
ported to be a protest against said petition. 
A motion to dismiss the protest was filed 
wi th and overruled by the secretary of s tate . 
Upon the hearing the secretary of s ta te sus-
tained the protest and held the referendum 
petition to be insufficient. August 9, 1915, 
the respondents filed in the district court of 
the city and county of Denver their petition 
for a review of the proceeding before the 
secretary of state. Return was made by the 
secretary of s ta te in due time, and upon a 
hear ing by the court it was held tha t the pro-
test to the petition to refer the act was not 
sufficient to meet the requirements of the 
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sta tute in such case, and an order entered 
directing the secretary of s ta te to submit the 
bill for a referendum vote. This action is 
to review the findings and judgment of the 
district court. 

Section 1, art . 5, of the Constitution pro-
vides, among other things, t h a t : 

"The text of all measures to be submitted shall 
be published as constitutional amendments are 
published, and in submitting the same and in all 
matters pertaining to the form of all petitions 
the secretary of state and all other officers shall 
be guided by the general laws, and the act sub-
mitting this amendment, until legislation shall 
be especially provided therefor. * * * 

"The initiative and referendum powers re-
served to the people by this section are hereby 
further reserved to the legal voters of every 
city, [etc., etc.] The manner of exercising said 
powers shall be prescribed by general laws, ex-
cept that cities, towns and municipalities may 
provide for the manner of exercising the initia-
tive and referendum powers as to their munici-
pal legislation." 

[1] I t will be seen tha t this article of the 
Constitution contemplated legislative action 
providing a special procedure in such cases. 
The Legislature (chapter 97, Laws of 1913) 
enacted what appears to be a very complete 
and comprehensive method of procedure sup-
plementing the constitutional provision in 
this regard. Section 3 of this act provides: 

"Sec. 3. All petitions, so verified, shall be 
deemed and held sufficient if they appear to be 
signed by the requisite number of signers, and 
such signers shall be deemed and held to be 
qualified electors, unless a protest in writing 
under oath shall be filed in the office in which 
such petition has been filed, by some qualified 
elector, within fifteen days after such petition 
is filed, setting forth specifically the grounds of 
such protest and the names protested: where-
upon the officer with whom such petition is filed 
shall forthwith mail a copy of such protest to 
the persons named in such petition as repre-
senting the signers thereof, at the addresses 
therein given, together with a notice fixing a 
time for hearing such protest, not less than five 
or more than twenty days after such notice is 
mailed. All records and hearings shall be pub-
lic. Hearings shall be summary and must be 
concluded within forty days after such petition 
is filed, and the result thereof shall be forthwith 
certified to the persons representing the signers 
of such petition. In case the petition be de-
clared insufficient in form or number of signa-
tures of qualified electors, it may be withdrawn 
by a majority in number of the persons rep-
resenting the signers of such petition, and may, 
within fifteen days thereafter, be amended or ad-
ditional names sisrned thereto as in the first in-
stance, and rcfiled as an original petition. The 
finding as to the sufficiency of any petition may 
be reviewed by any state court of general ju-
risdiction in the county in which such petition 
is filed, but such review shall be had and deter-
mined forthwith, and, upon application, the de-
cision of such court thereon shall be reviewed 
by the supreme court summarily." 

The principal objections urged against the 
protest were: (a) Tha t i t was not under 
oath; and (b) t ha t it did not specifically set 
forth the names protested, or the grounds of 
protest as required by the s ta tute . Inasmuch 
as we hold the first objection fatal to the 
protest, i t is not necessary to consider the 
second. 

<J-.=>For other cases see Bame topic and KEY-NUMBBU In all Key-Numbered Digests and Indexe» 
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The statute requires the protest to be in 
writing ind under oath. The verification to 
the protest relied on is as follows: 
"State of Colorado, City and County of Den-

ver—ss.: 
'•Martha A. Morrison, A. J. Cobb, J. W. 

Amesse, Bertha De Wolf, Margaret W. Hen-
derson, and Mabel I. Noble, each for himself 
(or herself), and not one for the other, deposes 
and says: That he (or she) subscribed his (or 
her) name to the above and foregoing protest 
after reading the same; that he (or she) knows 
the contents of said protest and the statements 
therein contained are true to the best of his 
(or her) knowledge, information, and belief. 

"Martha A. Morrison, D. O. 
"Abner J. Cobb, D. C. 
"Bertha De Wolf. 
"J. W. Amesse, M. D. 
"Margaret W. Henderson. 
"Mabel I. Noble. 

"Subscribed to before me this 10th day of 
Jul}, 1915. 

"My notarial commission expires July 27, 
1915. Mary M. McCrum, Notary Public." 

It will be seen that the certificate recites 
that the statement was subscribed to, but 
nowhere does it appear from such certificate 
that the signers were sworn. It is the certifi-
cate of the officer from which it must be de-
termined whether or not an oath was admin-
istered. It is true that in the body of the 
statement the signers say that they "depose 
and say." But, if it be assumed that "to de-
pose" means "to swear," the certificate does 
not show that the signers even "deposed" be-
fore the officer. It recites only that they 
subscribed. 

It was held in Palmer v. McCarthy, 2 Colo. 
App. 422, 31 Pac. 241, that: 

"The assignor is also required to verify the 
inventory and list of creditors under oath. The 
proceedings were in this respect fatally defec-
tive. The statute, as in all cases where such 
language is used, requires an affidavit subscrib-
ed by the party and the certificate of an officer 
that an oath was administered. Neither ap-
pears." 

The Constitution and the act of 1913 pro-
vide that to each referendum petition shall 
be attached the affidavit of some qualified 
elector that each signature thereon is the 
signature of the person whose name it pur-
ports to be. The petition therefore is re-
quired to be under oath, and it is but just 
that such a petition should be met with a pro-
test likewise under oath, as the statute re-
quires. The Legislature has treated both the 
petition and the protest as very serious mat-
ters, and has required that both shall be 
under oath. If the oath in the one ease may 
be omitted, then it may also be omitted in the 
other, and there would remain no protection 
to the public from fraudulent referendum 
petitions. The statute provides a severe 
penalty in both cases. 

[2] The constitutional amendment author-
ized the Legislature to adopt a special pro-
cedure in such case, and the Legislature has 
enacted a statute in apparent harmony with 
the constitutional provision. This statute 
declares that all petitions properly verified 
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shall be deemed and held sufficient if they 
appear to be signed by the requisite number 
of signers, and that such signers shall be 
deemed and held to be qualified electors un-
less otherwise determined under the specific 
procedure provided. The procedure requires 
also that a protest shall be filed with the sec-
retary of state within 15 days from the date 
of the filing of the referendum petition. It 
is further declared that such protest shall 
set forth specifically the grounds of such pro-
test and the names protested. The further 
specific requirement is that such protest 
must be under oath. These requirements are 
clearly jurisdictional, and the secretary of 
state is without power to act in the absence 
of a substantial compliance with these re-
quirements of the statute. We have held in 
this case that the protest under considera-
tion was vitally defective in one respect a t 
least, in that it was not under oath. There-
fore the proceedings of the secretary of state 
upon and under such insulficient protest 
were without authority of law, and are with-
out force or effect. 

It is contended by counsel that section 3, 
at least, of the act of 1913, is unconstitution-
al, in that the protest is required to be filed 
within 15 days from the date of the filing of 
the petition; that the time provided is so 
short as to render it physically impossible 
to comply with it, and therefore it is so un-
reasonable as to deny the right conferred by 
the Constitution. 

The only matter we determine here is that 
the protest is invalid for the reason that such 
protest was not verified as required by the 
statute. Certainly it cannot be contended 
that the requirement that the protest must 
be under oath is so unreasonable as to in-
validate the statute. The requirement that 
the protest shall be filed within 15 days 
from the date of the filing of the petition for 
the referendum is not properly before us; 
for, if the protest was void for the reason 
suggested, it cannot matter when it was filed. 
Neither can the protestants be in any better 
position if the entire statute be held to be 
in violation of the Constitution. For, aside 
from the statute in question, there is no con-
stitutional or other lawful authority for the 
filing of a protest with the secretary of state, 
and that officer is without power or authori-
ty, except under the statute, to hear or de-
termine the questions attempted to be rais-
ed by the protest. 

The judgment is affirmed. 

GABBERT, C. J., and GARRIGUES, 
WHITE, and BAILEY, JJ., concur. TEL-
LER and HILL, JJ., dissent. 

TELLER, J. (dissenting). The majority 
opinion denies effect to the protest filed with 
the secretary of state on the ground that it 
was not under oath, and holds that, in the 
absence of a protest in conformity with the 
statute, the secretary of state could take no 
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steps to determine the validity of the petition 
to refer the law. 

I think the opinion is wrong in both these 
particulars. The statutory provision for a 
protest is in the public interest, to prevent 
the incurring by the state of the expense of 
submitting a law to a vote of the people on 
a petition not meeting the requirements of 
that section of the Constitution vvhieh pro-
vides for the referendum ; and, still more im-
portant, the protest is a safeguard against 
the suspension of duly enacted laws, except 
upon petition ot qualified electors to the 
number prescribed therefor by the Constitu-
tion. That being the case, the statute should 
be liberally construed so as to promote its 
purpose. 

The record discloses no objection to the 
verification during the several days of the 
hearing on the protest before the secretary 
of state. In the district court among the 
grounds of a motion to dismiss is one that the 
protest was not under oath. The record 
shows (folio 117) that, when the motion to dis-
miss was on hearing, counsel for the pro-
testants stated that the notary who subscrib-
ed the jurat was in court, and that counsel 
wished to show by the notary that an oath 
was, in fact, administered. On objection by 
counsel for petitioners, the court denied the 
application, staling that he found the veri-
fication to be under oath. The general rule 
is that affidavits may be amended both as to 
formal defects and as to substance (1 Ency. 
PL & Pr. 336); and an affidavit defective 
for lack of a jurat may be reformed on a 
showing that it was made under oath (Re 
Cusick's Appeal, 136 Pa. 459, 20 Atl. 574, 10 
L. R. A. 228). The jurat is no part of the 
affidavit, simply an officer's entry, and can be 
amended nunc pro tunc. Veal v. Perkerson, 
47 Ga. 92. 

There is nothing peculiar about the affida-
vit required in such a case as this which 
should exempt it from the general rule. Not 
having objected on this ground before the 
secretary of state, and having objected when 
the offer to amend the affidavit was made in 
the district court, the petitioners should be 
held to have waived the objection. 

Of course, if a verification in due form 
must be attached to the protest to give juris-
diction to hear the protest, as the majority 
opinion holds, the fact that the Protestants 
made oath to the protest would avail noth-
ing, and there could be no waiver. But I 
find nothing in the statute nor in the nature 
of the proceeding to justify that conclusion. 
The purpose of the requirement manifestly is 
to prevent reckless and baseless charges 
against a petition, and that purpose is sub-
served by the requirement of an oath, and 
not by the officer's certificate that the oath 
was administered. 

In Miller v. Caraker, 9 Ga. App. 255, 71 S. 
E. 9, the court said: 

"None of the American courts, so far as our 
investigation goes, has ever given any great 

weight to mere form in these matters, and it is 
well recognized iu this state that no particular 
form is required, provided the facts sworn to are 
committed to writing and signed by the affiant, 
if, as a matter of fact, the oath was administer-
ed. * * * The affidavit is therefore good, pro-
vided: (1) That there is a written statement; 
(2) that the oath is administered to the affiant; 
and (3) that he signs the statement." 

The statement that an oath was taken, 
cannot then, be jurisdictional, and so to hold is 
to indulge in a strict construction of the stat-
ute, for which there is no good reason, and 
so defeat its plain purpose. Moreover, if 
the law be fairly interpreted, the verification 
may be held sufficient, and it should be so 
held. The verification contains the statement 
that each of the persons therein named "de-
poses and says," and counsel for protestants 
urge that the word "deposes" means to state 
under oath. The opinion ignores this con-
tention, so far as any discussion of it is con-
cerned, and determines the case on the ground 
that "the certificate does not show that the 
signers even deposed before the officer." If 
"depose" in common usage means to state 
under oath, then the statement in the affidav-
it is equivalent to the usual form "being 
sworn says," or "under oath says." That 
it does so mean will appear from an exam-
ination of the authorities, and, so meaning, 
it is sufficient despite the supposed defect in 
the certificate. As to the first of these prop-
ositions it is sufficient to say that it is sup-
ported by the definition of "depose" in all 
the leading lexicons. 

One of the definitions of "depose" given in 
Webster's New International Dictionary is: 

"To say under oath, testify; especially to 
give witness of by an affidavit or other sworn 
statement in writing." 

The Century Dictionary defines it as: 
"To give testimony on oath, especially to give 

testimony which is embodied" in writing in a 
deposition or an affidavit." 

The Standard Dictionary, Worcester's Dic-
tionary, Richardson's English Dictionary, An-
derson's Daw Dictionary, Black's Law Dic-
tionary Bouvier's Law Dictionary, and Cyc. 
all define the word "depose" in substantially 
the same way as meaning to state under 
oath, to give testimony by affidavit or deposi-
tion. 

From the foregoing definitions it appears 
that the word "depose," used as it is in this 
case, is sufficient to justify a conclusion that 
the statement was made under oath. Indeed, 
the derivation of the word naturally gives it 
that effect, it being from the Latin verb "de-
pono" to place, and meaning, as originally 
used, that the person named placed ("de-
ponit") his hands on the Bible, thus making 
his statement under oath. It does not, then, 
require any strained construction of the 
language of the verification to hold it suffi-
cient ; and, in the light of the definitions 
above quoted, it is difficult to see how it can 
fairly be denied that from the entire instru-
ment the statements in the verification ap-
pear to have been made under oath. If it 
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can be so determined the matter of form is 
not material. And this is true whether the sup-
posed defect be in the body Of the affidavit 
or in the jurat. 

In Mitchell v. Surety Co. (D. C.) 206 Fed. 
807, an affidavit was attacked because in 
the body of it there was no statement that 
the affiant was declaring under oath. On a 
full review of the authorities the court held 
the affidavit good. 

In Corpus Juris, vol. 2, p. 362, it is said: 
"The jurat must show that the affidavit was 

sworn to by affiant in the officer's presence. But 
a literal statement to this effect is usually not 
required if it appears from the entire instrument 
that the oath was taken." 

This authority supports also my second 
proposition, which is that the verification is 
not bad because the certificate of the officer 
does not definitely state that the signers 
"deposed" before him. 

That such statement in the certificate is 
necessary is the basis of the majority opin-
ion ; yet no authority is cited to the point 
except the case of Palmer v. McCarthy, 2 
Colo. App. 422, 31 Pae. 241, and this court 
has pointed out that it is not clear whether 
the affidavit was there held bad because the 
court concluded no oath had been administer-
ed, or because the certificate that the oath was 
administered by the deputy clerk was not 
in compliance with the statute. Halbouer v. 
Cuenin, 45 Colo. 509. Such a holding is in 
direct conflict with the rulings of other 
courts. Cross v. People, 10 Mich. 24; In re 
Teachout, 15 Mich. 346; Black v. M. & St. 
L. Ry. Co., 122 Iowa, 32, 96 N. W. 984; 
Clement v. Bullens, 159 Mass. 193, 34 N. E. 
173; Hosea v. State, 47 Ind. 180. 

In Trice v. Jones, 52 Miss. 138, it was held 
that an affidavit appearing by its language 
to have been made under oath was good, 
though the jurat contained only the recital: 
"Given under my hand and seal." 

In Loeb v. Smith, 78 Ga. 504, 3 S. B. 458, 
speaking of this question, the court said: 

"It is not necessary that it should be stated 
in the instrument, prior to the signature of the 
affiant, that the declaration was made under 
oath, if in fact the oath was administered." 

In Bickerdike v. Allen, 157 111. 95, 41 N. E. 
740, 29 L. R. A. 782, it is held that an affi-
davit containing an averment that it was 
made under oath is good, though the jurat 
contained only a statement that it was sub-
scribed before the officer. 

Applying these authorities to this case, and 
it follows, since the word "depose" in the 
body of the verification means stating under 
oath, that it was not necessary for the no-
tary to state specifically that it was made 
under oath, and hence the verification is suf-
ficient. 

I conclude, then, that with abundant au-
thority for holding the verification good, and 
in the face of the fact that the secretary 
of state, upon a hearing lasting for several 
days, has found and announced that the pe-
tition was "insufficient in the number of sig-
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natures of qualified electors, as well as in-
sufficient in form as regards residence ad-
dresses and other matters required by the 
law," this court, interpreting a provision of 
the statute plainly intended to prevent fraud 
in referendum petitions, and promote the 
public interest, has rejected a well-known 
meaning of a word in the verification, and 
applied a strict rule of construction for 
which no authority is presented, and thus 
defeated the purpose of the law. 

The further holding that the secretiu/ of 
state has no power to act independently of 
the statute is sustained neither by prece-
dent nor on principle. The grounds for this 
holding are supposed to be found in the con-
stitutional provision that a petition with the 
prescribed verification "shall be prima facie 
evidence that the signatures thereon are 
genuine and true, and that the persons sign-
ing the same are qualified electors." This is 
to give to the words "prima facie" a new 
and startling effect. I had supposed that 
their meaning was well understood as be-
ing "on first appearance," or "first sight," 
following their literal meaning. In this con-
nection they in no wise limit the power of the 
secretary of state. On the contrary, this pro-
vision is clearly intended to relieve him of 
the duty of determining the genuineness of 
the signatures, etc.; and he is now author-
ized—not compelled—to accept a petition and 
submit it without any investigation as to the 
signatures. It is prima facie good, but if 
the signatures are questioned their genuine-
ness may be determined. Prima facie evi-
dence of a fact is in law sufficient to estab-
lish the fact, unless rebutted. Kelly v. Jack-
son, 6 Pet. 622, 8 L. Ed. 523. 

Is it to be supposed that the people in 
adopting this constitutional amendment in-
tended to require the secretary of state to 
submit every law upon which a referendum 
was sought by a petition with the requisite 
number of signers, regardless of his knowl-
edge of the insufficiency of the petition? 
This constitutional amendment was adopted 
in November, 1910, and the legislation provid-
ing a procedure therefor was approved May 8, 
1913. In the meantime the right of initiating 
and the right of referring laws had been sev-
eral times exercised by the people. No objec-
tion could be made to the exercise of those 
rights at that time, because the amendment, 
by providing that general laws shall govern 
until a procedure should be provided by legis-
lation, clearly recognized the right to file 
such petitions before any general procedure 
has been provided therefor. Yet, according 
to the majority opinion, until a procedure 
had been provided, the secretary of state, and 
the people as well, were powerless to pre-
vent the submission of any law, or all the 
laws enacted by the General Assembly, if pe-
titions for submission, good on their face, 
were filed, though their fraudulent character 
was well known. 

By the statute of 1913, if any elector has 
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doubts of the validity of any petition so filed, 
he may, by filing a verified protest, have the 
validity of the petition determined; but, if 
the court is r ight in its conclusions, the sec-
re ta ry of s tate , though he may have posi-
tive knowledge tha t the petition is honey-
combed with fraud, can of his own motion 
make no investigation of the mat ter . Under 
oath to obey the laws and support the Con-
stitution he must file a petition which he 
knows does not meet t he requirements of 
this section, and which is therefore no peti-
tion in the eye of the law. To base such a 
conclusion on language which merely makes 
the submission of evidence of the validity of 
the petition unnecessary in the first instance 
would seem to require some argument for 
i ts support. Yet no reason is given for it. 

I t can hardly be seriously contended t h a t 
the people intended by adopting th is amend-
ment to the Constitution to place the secre-
tary of s ta te in such an anomalous position, 
as is above suggested, pending legislation on 
the question of procedure. Yet, if the sec-
re tary of s ta te had any authori ty in the 
premises before the procedure was provided, 
i t was derived from the Constitution, and 
the s ta tute did not take it away. He did 
have tha t r ight ; he exercised it, and no one 
questioned his authori ty. On July 5, 1913, 
before the act of May 8, 1913, was in force, 
a petition to refer the act creating the coun-
ty of Alamosa was filed in the office of the 
secretary of s ta te . He rejected it, and the 
petitioners then obtained from the district 
court of the city and county of Denver an 
al ternat ive wr i t of mandamus to compel him 
to submit it. Judge Perry, on a careful ex-
amination of the signatures, and a hearing 
on evidence, found tha t there were over 1,-
600 names on the petition which were fraud-
ulent; t h a t i t could be seen by inspection 
tha t they had been wri t ten in groups, each 
group by the same person; and he sustained 
the secretary of s ta te in his rejection of the 
petition. 

Again, when a petition for a reference of 
t h e act creating the board of public utilities 
was filed in 1913, no procedure having a t 
t h a t t ime been provided, the people, on the 
relation of the Attorney General, applied to 
the district court for an injunction, on the 
ground that the secretary of s ta te was about 
to submit the act on a petition not sufficient 
in law. On a hearing before Judge Allen 
lie found that many of these signatures were 
forged, and granted the injunction. Accord-
ing to the majority opinion those petitions, 
thus judicially determined to be fraudulent 
and invalid, should have been accepted and 
made the basis for suspending valid laws, 
and imposing on the s ta te the expense at-
tendant upon their submission to a vote of 
the people. 

I t may be confidently asserted tha t until 
the present case arose the right of the secre-
tary of s ta te to reject a petition, if he was 

satisfied of i ts invalidity, was unquestioned. 
To deny him t h a t r ight is to make the words 
"prima facie" equivalent to "conclusive," and 
to compel an officer of the state to aid in 
perpetrat ing a fraud upon the law with full 
knowledge of the fact. 

The majority opinion rejects most obvious 
and seemingly necessary conclusions, and de-
cides questions of the most serious import to 
the people without citing authori ty or giv-
ing reasons therefor. 

The length of this opinion is justified, 1 
t rust , by the importance of the questions in-
volved, and the depth of my conviction t h a t 
they have not been rightly determined. 

HEWEY v. ANDREWS et al. 
(Supreme Court of Oregon. Sept. 19, 1916.) 

1. A P P E A L AND EBROK <©=346(2) — T I M E TO 
APPEAL—COMPUTATION. 

Where defendant moved for jdds?incut non 
obstante veredicto, such motion would not ordi-
narii.v susDend the running of the limitation for 
appeal, in view of L. O. L. § 201, requiring judg-
ment in conformity with the verdict to lie en-
tered on the day of the verdict; but, whore the 
original judgment was modified by dismissal as 
to one defendant, the appeal time for another 
defendant rims from the second judgment, and 
appeal within 60 days thereof is in time. 

[Ed. Note.—For other cases, see Appeal and 
Error, Cent. Dig. § 1891; Dec. Dig. <®=s»3-t«(2>.] 
2. T IME <§=»10(9)—COMPUTATION—SUNDAY. 

Where the last day for perfecting appeal 
fell on Sunday, notice was properly filed ihe 
next day, under L. O. L. § 531, as to computa-
tion of time. 

[Ed. Note.—For other cases, see Time, Cent. 
Dig. §§ 48, 52; Dec. Dig. ®=>10(9).] 

I n Banc. Appeal from Circuit Court, Was-
co County; W. L. Bradshaw, Judge. 

Action by Sam Hewey against C. S. An-
drews, Lillie M. Andrews, and others. Judg-
ment for plaintiff against C. S. and L. M. 
Andrews was modified to run against C. S. 
Andrews only, and he appealed. On motion to 
dismiss the appeal. Motion denied. 

W. H. AVilson, of The Dalles, for the mo-
tion. Ralph R. Duniway, of Port land, op-
posed. 

MOORE, C. J . This was an action by S. 
Hewey against C. S. Andrews, Lillie M. An-
drews, Clarence L. Look, and Ethelda M. 
Look, to recover the balance of an alleged 
commission for services rendered by the plain-
tiff in effectuating the sale of land. The 
cause was tried and a verdict of $1,727.50 
returned February 16, 1916, against C. S. 
Andrews and Lillie M. Andrews, whose coun-
sel, invoking the rule established in Fisk v. 
Henarie, 14 Or. 29, 13 Pac. 193, Wilson v. 
Blakcslee, 16 Or. 43, 16 Pac. 872, Thomas v. 
Barnes, 34 Or. 410, 56 Pac. 73, and North 
Pacific Lumber Co. v. Spore, 44 Or. 462, 75 
Pac. 890, moved for a judgment dismissing 
the action notwithstanding the verdict, on 
the ground t h a t the obligation sued on wa s 
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