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Ex parte DOHERTY. 
(Supreme Court of Colorado. July 2, 1906.) 

En Banc. Original application by Henry 
L. Doherty for a writ of habeas corpus. Dis­
missed. 

J. F. Vaile, W. V. Elliott, and S. J. Bard-
well, for petitioner. 

PER CURIAM. For reasons assigned In 
No. 5,887, "In the Matter of the Application 
of George Stidger for a Writ of Habeas 
Corpus" (handed down this date) 86 Pac. 219, 
this proceeding will be dismissed. 

GODDARD and BAILEY, JJ., dissent. 

(150 Cal. 7T6) 
PEOPLE ex rel. MILLER, Atty. Gen., et al. 

v. TOOL et al. 
(Supreme Court of Colorado. July 3,1905.) 

1. STATES — SOVEREIGN POWERS — CONSTITU­
TIONAL LAW. 

All sovereign powers not limited by the 
federal Constitution are vested in the states, 
except so far as the people of the respective 
states may have abridged such powers by their 
respective Constitutions. 

[Ed. Note.—For cases in point, see vol. 44, 
Cent. Dig. States, § 2.] 
2. SAME—EXTENT. 

Sovereignty of a state embraces the power 
to execute its laws and the right to exercise 
supreme dominion and authority except as lim­
ited by the fundamental law. 

[Ed. Note.—For cases in point, see vol. 44, 
Cent. Dig. States, § 2.] 
3. SAME—INJUNCTION—RESTRAINING OFFENS­

ES—CONSPIRACY—ELECTIONS. 
The state, through its Attorney General, 

may maintain a bill in equity in its sovereign 
capacity to enjoin a conspiracy to commit il­
legal and fraudulent acts which will result in 
the pollution of the ballot box and the per­
version of an election, though the acts charged 
if committed, constitute criminal offenses. 
4. INJUNCTION—VIOLATION—CONTEMPT—POW­

ER TO PUNISH. 
A court having jurisdiction to issue an in­

junction has inherent power to punish for con­
tempt those who violate its mandates. 

[Ed. Note.—For cases in point, see vol. 27, 
Cent. Dig. Injunction, §§ 496-498.] 
5. JURY—TRIAL BY JURY—INJUNCTION—VIO­

LATION—CONTEMPT. 
The right to trial by jury does not extend 

to charges for contempt consisting of the vio­
lation of an injunction. 

[Ed. Note.—For cases in point, see vol. 31, 
Cent. Dig. Jury, § 63.] 
6. COURTS—SUPREME COURT—ORIGINAL JU­

RISDICTION—INJUNCTION. 
Under Const, art. 6, § 3, providing that the 

Supreme Court shall have power to issue writs 
of habeas corpus, injunction, and other remedial 

• rights, with authority to hear and determine 
the same, such court has original jurisdiction 
of a suit by the state on relation of the At­
torney General to enjoin a conspiracy to per­
vert an election by the corruption of the 
ballot box. 
7. INJUNCTION—BILL—DENIALS—EFFECT. 

In a suit by the state on relation of the 
Attorney General to enjoin a conspiracy to 
pervert an election by a fraudulent pollution 

of the ballot box, mere denials of the aver­
ments of the bill on which the right to injunc­
tive relief is based are no ground for denial of 
the injunction, where respondent did not assert 
the right to commit the acts sought to be en­
joined, and such acts, if committed, would con­
stitute a criminal offense. 

[Ed. Note.—For cases in point, see vol. 27, 
Cent. Dig. Injunction, § 246.] 

Steele, J., dissenting. 
Bill by the people, on the relation of N. 

O. Miller, Attorney General, and others, 
against John Tool and others. Decree for 
petitioners. 

The purpose of this proceeding, instituted 
by the people of the state of Colorado, on the 
relation of the Attorney General and others, 
petitioners, is to obtain such relief as will 
secure an honest election in certain precincts 
of the city and county of Denver, by prevent­
ing frauds which, it is said, certain of the 
respondents will commit at the general elec­
tion to be held on the 8th day of November, 
1904, and which, in a measure, will be con­
summated by frauds already perpetrated. To 
this end, it is sought to obtain an order of 
this court which will require these respond­
ents to observe the law relating to elections. 
It appears from the averments of the bill 
that one of the relators is a candidate of the 
Republican Party for the office of Governor, 
and the other the chairman of the state cen­
tral committee of that political organization. 
The judges of election in the precincts des­
ignated, the Are and police board, the sheriff 
the chief of police, the chief of the fire de­
partment, the members of the election com­
mission, the chairman of the Democratic cen­
tral committee of the city and county of Den­
ver, and the chairman of the Democratic 
state central committee of the state, are 
named as respondents. The bill charges 
that a majority of the members of the elec­
tion commission are Democrats, and that two 
out of three election judges in each precinct 
have been appointed by the majority mem­
bers, and that such judges, the members of 
the commission appointing them, and the 
other respondents, except the Republican 
member of the election commission, have 
conspired and confederated to prevent a fair 
and open election at the next ensuing general 
election, and to defeat the will of the people 
as lawfully expressed at the polls, and to 
this end have caused many thousands of 
false, fraudulent, and fictitious names to be 
entered upon the registration lists, which 
will be certified to the judges of election for 
use in such election. The bill further charged 
that the respondents engaged in the con­
spiracy threaten with physical violence and 
arrest on fictitious charges, the Republican 
judges of election appointed by the minority 
member of the election commission, in order 
to prevent them from serving, and by other 
fraudulent practices, to bring about vacancies 
which may be filled by membership from 
the Democratic Party, and thus prevent the 
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Republican Party from having a representa­
tion as judge in the several precincts, and 
through this means, secure both clerks of 
election in such precincts. The bill also char­
ged that, as a part of the plan to prevent a 
fair election, it was the purpose of the ma­
jority of the election judges, the election 
commission, and the other respondents, to 
refuse to allow watchers and challengers of 
the Republican Tarty to be present at the 
polling places, to which they may be appoint­
ed for the purpose of challenging votes, and 
watching the count, and that the fire and 
police board and other peace officers named 
as respondents, will, unless restrained, eject 
such watchers and challengers from the pol­
ling places. It is also alleged that, in the 
recent past, gross frauds at the elections in 
these precincts have been perpetrated, but 
that the perpetrators have gone free, without 
any attempt on the part of the peace officers 
named as respondents to arrest or bring 
them to justice. It is also charged that it 
is the purpose of the peace officers mention­
ed as respondents to permit the practices 
heretofore indulged in to be repeated at the 
ensuing election, and to overawe and intimi­
date reputable citizens desirous of securing 
a fair and honest election, and to prevent 
fraud thereat, by driving them away from the 
polling places, or, at least, afford them no 
protection as against wicked and vicious per­
sons who will congregate at such polling 
places to intimidate such citizens, so that 
they may not witness, or in any manner pre­
vent, the frauds contemplated. It is also 
alleged that the respondent judges and the 
clerks engaged in the conspiracy pretend and 
claim to have the right to exclude from the 
polling places all challengers and persons 
other than the judges and clerks of election 
after the polls shall be closed and during the 
counting of the ballots, and the making of 
the returns thereof, and threaten, and intend 
to, and will, unless restrained, exclude all 
persons during this time, so that neither 
watchers nor challengers will be permitted to 
witness the count and the making up of the 
returns. It is further alleged that it is the 
purpose of the respondents, charged with the 
conspiracy to prevent a fair and honest elec­
tion, to permit the false and fictitious names 
on the registration lists to be voted for the 
Democratic candidates, and to make use of 
such fictitious names by having them placed 
upon the pollbooks in advance, and deposit 
ballots in the ballot boxes to represent these 
names. It is also charged that it is the pur­
pose of the conspirators to cause gangs of 
armed and wicked men to vote as repeaters 
and personators, and by threats and intimida­
tion, prevent the representatives of the Re­
publican Party from discharging their duty 
or reputable electors and citizens from visit­
ing the polling places in order to gather evi­
dence of the disreputable practices which, it 
is alleged, the conspirators will indulge in 
unless restrained. It is also charged that the 
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campaign is heated and intense; that the al­
leged acts which it is claimed the conspirators 
will commit have been committed by them in 
the recent past, and that the temper of the 
public is such that, if they are permitted at 
the ensuing general election, riot and blood­
shed may occur. The prayer of the com­
plaint is to the effect that an injunction issue, 
restraining the respondents from committing 
the illegal acts which it is said they contem­
plate committing; that the injunction, by its 
mandate, specifically direct that the election 
officials comply with the law in the conduct 
of elections, and that two watchers in each 
of the several precincts be appointed by this 
court for the purpose of observing how the 
election in these precincts is conducted. To 
tiiis bill the members of the fire and police 
board, the sheriff, the chief of police, the 
chief of the fire department, the chairman 
of the Democratic central committee of the 
city and county of Denver, and the chairman 
of the state central committee of the Demo­
cratic Party of the state answered, by which 
they challenged the jurisdiction of the court 
to determine the issues presented by the bill, 
and claimed that it did not state facts suffi­
cient to constitute a cause of action, and that 
the relief sought was in conflict with sec­
tion 5. art. 2, of the Constitution, which pro­
vides that "all elections shall be free and 
open, and no power, civil or military, shall 
at any time interfere to prevent the free 
exercise of the right of suffrage." They fur­
ther answered, denying the conspiracy char­
ged, or purpose upon their part to commit any 
of the threatened illegal acts mentioned in 
the bill. The election commission also filed 
an answer to the same effect. 

John M. Waldron, Thos. Ward, Jr., and 
Henry J. Hersoy, for petitioners. Chas. J. 
Hugher, Jr., S. W. Belford, H. M. Teller, 
Chas. S. Thomas, T. J. O'Donnell, Philip 
Hornbein, and John G-. Taylor, for respond­
ents. 

GABRKRT, C. J. (after stating the facts). 
The object of this proceeding is to prevent 
the carrying out of a conspiracy to commit 
illegal and fraudulent acts which would result 

| in the pollution of the ballot box. It is insti­
tuted on behalf of the people on the informa­
tion of the Attorney General. According to 
the averments of the bill, a wide-spread con­
spiracy exists, which, if not frustrated, will 

I deprive the people of the constitutional right 
I to an open, fair, and honest election; that 

officials upon whom devolves the duty of con­
ducting the election are engaged in this con­
spiracy; and that part of the nefarious 
scheme has already been consummated, in 
that thousands of fictitious names have been 
placed upon the registration lists which it is 
the purpose of the conspirators to have voted 
by repeaters and personators with the con-

I nivance of judges and clerks of election. In 
: short, that officials and instrumentalities of 
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the state in control of the election machinery 
in the precincts mentioned have committed, 
and purpose to commit, frauds, in the way 
of permitting repeating and personating, and 
in counting the votes and certifying the re­
turns which will render the election in those 
precincts a mere farce. The general purpose 
and scope of the relief demanded is to secure 
a judicial enforcement of the statutes relat­
ing to elections so as to prevent the perpetra­
tion of these frauds. In other words, to re­
quire the respondents engaged in the conspir­
acy to commit the frauds contemplated to re­
frain therefrom by simply conducting the 
election honestly, and obeying the laws pre­
scribed for the conduct of elections. 

As reasons why this relief cannot be grant­
ed, it is contended on the part of respondents, 
that, although the frauds charged may be 
perpetrated, the most sacred rights of the 
citizens violated, and the election laws of the 
state set at naught, they cannot be enjoined 
from committing them because the commis­
sion of crimes may not be enjoined; that 
these frauds may be reached after their per­
petration by the prosecution and conviction 
of those guilty of committing them, and 
through election contests; that political 
questions only are involved; and that the ex­
ercise of jurisdiction by this court in the 
premises would, in effect, amount to an as­
sumption of powers which it does not pos­
sess. The cardinal principle of our govern­
ment is that it shall be controlled by the 
people through the medium of the ballot box. 
Destroy this right, and the government itself 
is destroyed. The people are entitled to have 
an election honestly conducted, and the bal­
lots cast honestly counted. The vote of the 
precincts in question constitutes a very con­
siderable proportion of the entire vote of the 
state. The purity of the ballot box is threat­
ened. The integrity of the election about to 
be held will be questioned. If these frauds 
are perpetrated, if they cannot be prevented, 
then the entire state, so far as the election 
is concerned, is practically at the mercy of 
those who control the election machinery in 
the city and county of Denver. The will of 
the people will thus be subverted by the acts 
of those who achieve this end by the commis­
sion of frauds which will result in depriving 
the people of their just rights. The relief de­
manded does not contemplate that a single 
right of the respondents will be infringed, or 
an act required of them which the law does 
not impose or require, for an observance of 
the mandates of the injunction prayed will 
require of the respondents nothing more or 
less than that they conduct an honest election 
In accordance with, and under the safeguards 
prescribed by, the laws of the state. As far 
as reported cases are concerned, relief of the 
character contemplated has not been granted 
or denied upon the facts disclosed by the bill; 
but it does not follow by any means that 
there are no precedents or authorities which 

are applicable or controlling. Precedents il­
lustrate principles. They serve to demonstrate 
how and when they have been applied, but 
the true precedent is the correct principle ap­
plicable to the facts of a particular case. 
Whether or not the objections urged against 
the bill are good, and whether the relief de­
manded shall or shall not be granted, will be 
determined by a discussion of the power of 
the state to protect the people in their consti­
tutional rights and liberties, and the authority 
of this court in equity, when appealed to by 
the state in its sovereign capacity, to grant 
relief which will afford such protection. 

Suits may be maintained by private par­
ties to restrain crimes when their coimnibiion 
will injuriously affect their property rights. 
This is permissible because interests are 
affected which the individual may thus pro­
tect. The state may restrain crime when its 
interests, or the interests of those entitled to 
its protection, are injuriously affected. For 
this reason it has been said that equity juris­
diction is divided into two branches; one 
which may be invoked by the state to re­
dress and prevent public wrongs, and the 
other by private persons to prevent and re­
dress private wrongs. Attorney General v. 
R. R. Co., 35 Wis. 425. In reality, however, 
there is no such distinction, for the basic 
principle in each branch is the same; that is 
to say, equity will afford protection by enjoin­
ing crime when rights and interests are in­
juriously affected thereby. In applying this 
principle the distinction between the state 
and the private individual must be borne 
in mind, for this constitutes the distinguish­
ing feature of the cases on the subject as 
between the sovereign power and the individ­
ual, not because of a difference in principle, 
but because of the difference in the rights, 
powers, duties, and interests of each. In 
short, the principle applicable to actions ot 
the character under consideration is, that 
they may be maintained by those whose in­
terests or rights are injuriously affected, or 
upon whom devolves the duty of protect­
ing such interests and rights. All sover­
eign powers not limited by the federal Con­
stitution are vested in the states, except so 
far as the people of the respective states 
may have abridged these powers by their 
respective Constitutions. Sutherland's Notes 
on U. S. Constitution, 677. Sovereignty of a 
state embraces the power to execute its !ans 
and the right to exercise supreme dominion 
and authority, except as limited by the fun­
damental law. 2 Bouvier (Rawle's Rev.> 
1016; Anderson's Law Die. 960. These pow­
ers are exclusive and essential. It has been 
the boast of every political organization, 
advocating policies, entitled to consideration 
that the redress for wrongs was through the 
peaceful means of the ballot box. The Con­
stitution provides that all elections shall be 
free and open. The respondents, although ap­
pealing to this provision as a reason why this 
action cannot be mamtained, are thenibolves 



Colo.) PEOPLE v. TOOL. 227 

guilty of acts, or, according to the averments 
of the bill, will commit acts, which, in spirit 
and in fact, will not only be a violation of 
the very law to which they appeal, but will 
render it nugatory. The state, in its sover­
eign capacity, by the very terms of its being, 
is intrusted with powers and duties to be ex­
ercised and discharged for the general wel­
fare, and for the protection of the rights and 
liberties of its citizens. In the exercise of 
these powers and in the discharge of these 
duties, it is not restricted in the remedies 
which it may employ. The interest of the 
state in a pure election is not limited to the 
protection which may be afforded by the pun­
ishment of those, through criminal prosecu­
tions, who violate the laws relating to elec­
tions by padding registration lists, permitting 
repeating, and falsifying election returns. 
If a conspiracy of the magnitude charged, 
exists to commit frauds violative of the most 
sacred rights of the citizens of the state, 
then any attempt to prosecute and convict 
the wrongdoers would be futile. If, then, 
the state, in order to secure an honest elec­
tion, should be limited to the prosecution and 
punishment of those who might be guilty 
of the frauds charged, the people of this com­
monwealth are at the mercy of those who 
have combined to commit these frauds. Gov­
ernment is not such a failure; the state 
is not so impotent. The result to be ac­
complished by a proceeding which the state 
may institute, rather than its character, con­
stitutes the test of its power. It has the 
right to appeal to this court for a deter­
mination and exercise of its powers by an 
appropriate process, to prevent wrongs which, 
in its sovereign capacity, it is its duty to 
prevent. Certainly no good reason can be 
advanced why it is not as wise for the state, 
by means of a civil action, to prevent an 
offense, injuriously affecting its rights or the 
liberties of its citizens, as it would be to wait 
and punish, or attempt to punish, the of­
fender for a crime after it has been com­
mitted. 

It is the undoubted duty of the state to pre­
serve, pure and unimpaired, every channel 
through which powers are exercised neces­
sary for the protection of the rights and 
liberties of its citizens. Deny this power 
and the supremacy of the state government 
is denied. The rights of citizens which will 
be impaired if the frauds threatened are com­
mitted, are of the most vital importance. If 
not prevented, then the interest of the state, 
as well as the interests of those whom it is 
bound to protect, will be injuriously affected. 
The power which the state may exercise in 
such circumstances is wholly independent of 
other remedies at law. It is the function of 
the Attorney General, by information, to pro­
tect the rights of the public, and in so doing 
he has the right to resort to the more lenient 
remedy of injunction to prevent wrongs 
against the public rather than wait until 
after their commission, and then seek to pun­

ish the wrongdoers. The bill discloses that 
certain of the respondents have entered into 
a conspiracy to commit the illegal acts char­
ged. These acts will affect the entire state. 
Individuals cannot invoke the power of a 
court of equity to enjoin these acts, but the 
state, in its sovereign capacity as parens 
patriae, has the right to invoke the power 
of a court of equity to protect its citizens 
when they are incompetent to act for them­
selves. The state is not bound to wait until 
the object of the illegal combination is effect­
ed which will deprive the people of their lib­
erties, and constitutional rights, but may 
bring an action at once to prevent its con­
summation ; and while the writ of injunction 
may not be employed to suppress a crime 
as such, yet when acts, though constituting 
a crime, will interfere with the liberties, 
rights, and privileges of citizens, the state 
not only has the right to enjoin the com­
mission of such acts but it is its duty to ao 
so. In re Debs, 158 U. S. 564, 15 Sup. Ct. 
900, 39 L. Ed. 1092; Atty. Gen. v. R. R. Co., 
supra; State v. Houser (Wis.) 100 N. W. 
964; Atty. Gen. v. Blossom, 1 Wis. 317; 
Columbian Athletic Club v. State (Ind. Sup.) 
40 N. E. 914, 28 L. R. A. 72, 52 Am. S t Rep. 
407; Louisville N. R. Co. v. Commonwealth 
(Ky.) 31 S. W. 476; Commonwealth v. Mc-
Govern (Ky.) 75 S. W. 261, 66 L. R. A. 280; 
People v. Truckee Lumber Co., 116 Cal. 397, 
48 Pac. 374, 39 L. R. A. 581, 58 Am. St. Rep. 
183; In re Court of Honor (Wis.) 85 N. W. 
497. In the celebrated Debs Case, supra, 
Mr. Justice Brewer, after discussing the in­
terest which the government had in the ac­
tion, out of which the proceedings for con­
tempt against Debs arose, and having reached 
the conclusion that the government had a 
property right to protect, said: "We do not 
care to place our decision upon this ground 
alone. Every government, intrusted by the 
very terms of its being with powers and 
duties to be exercised and discharged for the 
general welfare, has a right to apply to its 
own courts for any proper assistance in the 
exercise of the one, and the discharge of the 
other; and it is no sufficient answer to its 
appeal to one of those courts that it has 
no pecuniary interest in the matter. The ob­
ligations which it is under to promote the 
interest of all, and to prevent the wrongdoing 
of one resulting in injury to the general wel­
fare, is often of it'elf sufficient to give it a 
standing in court." 

It is a favorite argument of wrongdoers 
to assert that an attempt to prevent them 
from committing criminal acts will invade 
their constitutional rights. Such an argu­
ment is specious. If carried to its logical 
conclusion, it would mean that the Constitu­
tion protects parties in the commission of 
crimes against the sovereign state when it is 
sought to prevent their wrongful acts of a 
character that the interests of the state and 
the rights of its citizens are thereby injuri­
ously affected. The respondents are, in ef-
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feet, asserting that if they disobey the in­
junction they will be guilty of a crime, as well 
as contempt. If they obey the injunction de­
manded, they will obey the law, and the 
injunction will not deprive them of any 
right. If they disobey the writ, they have 
only their own insubordination to answer 
for. They certainly have no right to commit 
the acts which are sought to be enjoined, and 
if they obey the law and observe the oaths 
which they are required to take, they will 
not be subjected either to a charge for con­
tempt, or the commission of a crime. The 
right of trial by jury does not extend to 
charges for contempt. A court having juris­
diction to issue an injunction has the inher­
ent power to punish for contempt those 
who violate its mandates. If such violation 
constitutes a crime, the court, by punishing 
for contempt, is not executing the criminal 
laws, but only securing to suitors the rights 
to which it has adjudged them entitled. In 
re Debs, supra; EUenbecker v. Plymouth 
County, 134 U. S. 31. 10 Sup. Ct. 424. 33 
L. 'Ed. 801; Atty. Gen. v. R. R. Co. supra. 
This question of the right of trial by jury 
has frequently received the attention of the 
courts in cases where authority was special­
ly conferred upon, or exercised by, a court 
of equity to enjoin the continuance of a nui­
sance, with the result that practically the 
unbroken trend of authority is to the effect 
that laws authorizing such actions to be 
maintained do not invade constitutional 
rights. State v. Saunders, 60 X. H. 39, 25 
Atl. 588, 18 L. R. A. G40; Carleton v. Rugg, 
149 Mass. 550, 22 N. E. 55, 5 L. R. A. 193, 
14 Am. St. Rep. 446; Littleton v. Fritz, 65 
Iowa. 488, 22 N. W. 041, 54 Am. Rep. 19; 
Mugler v. Kansas, 123 U. S. 023, 8 Sup. Ct. 
273, 31 L. Ed. 205; Commonwealth v. Mc-
Govern, supra. These decisions are based 
upon the proposition that jurisdiction con­
ferred upon a court of equity to abate nui­
sances can be lawfully exercised, and that 
conferring such jurisdiction does not deprive 
those maintaining such nuisances of the con­
stitutional guaranty of the right of trial by 
jury. 

The state has no interest in the success 
or defeat of any political organization. It 
is immaterial that it appears from the aver­
ments of the bill that one political organiza­
tion is in control of the election machinery 
provided by law, and will employ illegal 
means to the detriment of the others; nor 
is it material that private relators are 
named who are candidates of the Republican 
Party, and that respondents are engaged in 
a conspiracy which will result in fraudu­
lently depriving the Republican candidates 
of votes, and give to the candidates of the 
Democratic ticket fraudulent and fictitious 
votes. These are but incidents by which it 
is made to appear that the election will be 
dishonestly and fraudulently conducted, so 
that the ballots cast by the legal voters will 
not be counted as they should be, or have 

the effect they should have, because of 
frauds. A political right is denned to be "a 
right exercisable in the administration of 
government." Anderson's Law Die. 905. 
This proceeding does not contemplate that 
the respondents shall be deprived of the 
exercise of any function imposed upon them 
by law. It is not intended that they shall 
be required to perform any act which inter­
feres with their duties as defined by the 
law relating co elections; but, on the con­
trary, it is only sought to compel them to 
obey this law. The prevention of frauds 
which it is charged they intend to commit 
may have a political effect, in the sense that 
the success or defeat of a political organiza­
tion may be effected, but that does not make 
the questions presented political instead of 
judicial. The action is not to have this 
court exercise functions which belong to any 
other department of government, but merely 
to construe the law relative to the duty of 
the respondents and the power of the state 
to execute its laws, and to command obedi­
ence to them. The questions presented by 
the bill are, therefore, purely judicial. State 
v. Houser, supra; State ex rel. Lamb v. 
Cunningham, 83 "Wis. 90. 53 N. \V. 35, IT L. 
R. A. 145, 35 Am. St. Rep. 27. 

The final proposition presented by the 
question under consideration is the jurisdic­
tion of tills court. Having reached the con­
clusion that the state, in its sovereign capaci­
ty, has the authority by a suit in equity to 
enforce its lawn, and command obedience to 
them when necessary for the protection of 
the rishts and liberties of its citizens, the 
question of the jurisdict'on of this court is 
limited to its authority in an original proceed­
ing, like the one at bar. The Constitution 
(section 3, art. 0) recites that the Supreme 
Court "shall have power to issue writs of 
habeas corpus, mandamus, quo warranto, 
certiorari, injunction, and other remedial 
writs, with the authority to hear and deter­
mine the same." At quite an early date this 
provision was considered by this court in 
Wheeler v. N. C. I. Co., 9 Colo. 248, 11 Pae. 
103. In that case it was held that original 
jurisdiction was, by the constitutional provi­
sion referred to, conferred upon this court 
by virtue of the authority to issue the writs 
mentioned, for the purpose of protecting the 
sovereignty of the state, its prerogatives, 
and the liberties of its eitiz"iis. Wisconsin 
has a constitutional provision which is the 
exact counterpart of our own. The Supreme 
Court of that state, in considering and defin­
ing its purpose, has held, in effect, that it was 
designed to make that court one of the first 
resort on all judicial questions affecting the 
sovereignty of the state, its franch'ses, and 
prerogatives, or the liberty of its citizens. I t 
was said that the writs mentioned were 
prerogative "because these are the very ar­
mor of sovereignty. Because they are de­
signed for the very purpose of protecting the 
so\ereiguty and its ordained offices Iroin in-
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vasion or intrusion, and also to nerve i t s a rm 
to protect its citizens in their liberties, and 
to guard its prerogatives and franchises 
against usurpation." At ty . Gen. v. Blossom, 
supra; Atty. Gen. v. R. R. Co., supra; Sta te 
ex rel. Lamb v. Cunningham, supra. The 
Supreme Court of Missouri, in Vail v. Din­
ning. 44 Mo. 210, thus expresses itself wi th 
respect to a constitutional provision similar 
to our own: "There may be occasions when 
not only the interest of the citizens, bu t the 
safety and welfare of the s tate , may depend 
upon the issuance from this tr ibunal of its 
original remedial process, and for such exi­
gencies this provision was made." The Su­
preme Court of Arkansas , in Sta te v. Ash­
ley, 1 Ark. 309, in considering a constitutional 
provision conferring upon the Supreme Court 
original jurisdiction, and which bears a strik­
ing resemblance to our own, announced tha t 
it was apparent ly the intention of the consti­
tutional convention "to leave with the infer­
ior t r ibunals the first, or original, cognizance 
of cases and controversies between pr ivate 
parties, as well as all controversies in which 
the s ta te might be a par ty or otherwise in­
terested in which the sovereignty, or sover­
eign r ights , powers, and franchises of the 
state are not involved; but in cases involving 
the civil r ights of the sovereign power of a 
state, affecting vitally i ts character and the 
proper administration of the government it­
self, in which the whole people and every in­
dividual member of the community has a di­
rect, immediate, and most sacred interest, 
when the exercise of a public right, or a pub­
lic franchise is the subject-matter of con­
troversy, the convention appears to have en­
tertained a different view, and to have 
deemed it a proper subject to be investigated 
and determined in the first instance, before 
the highest judicial t r ibunal in the s ta te ." 

The final question relates to the effect of 
the denial of the equities of the bill. Denials 
of the averments of a bill upon which the 
r ight to injunctive relief is based, do not 
necessarily demand the refusal of the writ . 
The comparative injuries which may resul t 
to the contending parties by gran t ing or re­
fusing it may be considered. 1 High on 
Injunctions. § 13; Evere t t v. Tabor (Ga.) 4C, 
S. E. 72; Charles v. City of Marion (C. C.) OS 
Fed. 106. Denials may also be disregarded 
when the respondents do not assert a right to 
commit the acts sought to be enjoined. Her-
zog v. Fitzgerald (Sup.) 77 N. Y. Supp. 3flfi. 
Applying these rules, it is apparent t h a t the 
denials of the equities of the bill are wholly 
immaterial . If tho frauds committed In the 
conduct of an election are such tha t the legal 
cannot be separated from the illegal votes 
then the honest voters in the precincts where 
frauds of this character are committed are 
disfranchised because of the impossibility of 
determining w h a t t ha t vote may have been. 
The respondents certainly have no r ight to 
commit the grossly illegal ac ts which the 

< people seek to prevent, and no injury can re­

sult to them from the issuance of a wr i t 
which does no more than require theni to 
obey the law. 

The wr i t will issue a s prayed. 

STEELE, J., dissents. 

Note.—The decision in this case was announced 
prior to April 5, 1905. 

(35 Colo. 225) 

PEOPLE ex rel. MILLER, Atty. Gen., et al. 
v. TOOL et al. 

(Supreme Court of Colorado. July 3, 1905.} 
1. ELECTIONS—PERVERSION—PRECINCTS — E X ­

CLUSION OF VOTES—DISFRANCHISEMENT. 
Where the vote in certain precincts wag 

fraudulent, because the officers willfully per­
mitted repeating to such an extent that it wag 
impossible to determine the number of votes 
fraudulently cast, and in some cases counted, re­
turned, and certified ballots that were inserted 
in the ballot boxes in the place of those cast 
by the voters, it was no objection to a motion 
for an order directing the election commissioners 
to exclude the returns from such precincts in 
making up the final abstract of votes that the 
granting of the motion would disfranchise the 
voters in sucli precincts. 

[Ed. Note.—For cases in point, see vol. 18, 
Cent. Dig. Elections, § 201.] 
2. SAME—PARTIES. 

A motion by the people, through the At­
torney General, for an order directing election 
commissioners to exclude the returns from cer­
tain precincts in making up the final abstract 
of votes, because of the fraudulent acts of the 
election commissioners, did not constitute an elec­
tion contest, nor involve title to an office; and 
hence the candidates voted for at such election 
were neither proper nor. necessary parties. 
3. SAME—RETURNS. 

Where frauds have been perpetrated by 
election officials, or by others with their knowl­
edge, connivance, and consent, of a character 
and extent that they cannot be disclosed with 
rensonable certainty, the integrity of the entire 
return is destroyed, and it must be rejected. 

(Ed. Note.—For cases in point, see vol. 18, 
Cent. Dig. Elections, §§ 197, 198, 201. 204.] 
4. INJUNCTION—VIOLATION—REMEOIES. 

Where, in a suit by the people on relation 
of the Altorney General, the Supreme Court 
issued an injunction restraining a fraudulent 
conspiracy to pervert an election, which injunc­
tion was flagrantly violated, the court's jurisdic­
tion was not limited to the making of punitive 
orders against those guilty of contempt, but in­
cluded the entry of orders of a remedial char­
acter intended to correct the abuses. 

Steele, J., dissenting. 

Proceeding by the people, on relation of 
N. C. Miller, Attorney General, and others, 
against John Tool and others. On motion to 
restrain the election commission from can­
vassing returns from certain precincts and to 
exclude such returns in making up the of­
ficial abstract of votes. Sustained. 

John M. Waldron. Thomas Ward, Jr., and 
Henry J . llersey, for petitioners. Chas J. 
Hughes, Jr., T. J . O'Donnell, S. W. Belford, 
Philip Horubern, H. M. Teller, Jno . G. Tay­
lor, and C. S. Thomas, for respondents. 

GABBERT, C. J. The Injunction in this 
case, as indicated by the preceding opinion, 
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was duly issued and served upon respondents 
prior to the election. After the election pro­
ceedings in contempt were instituted against 
certain of these parties. At their trial it de­
veloped that they had disobeyed the mandates 
of the writ by the perpetration of gross 
frauds, for which they were adjudged guilty 
of contempt. The facts upon which such con-
elusions were based are substantially as fol­
lows : In precinct 8, Ward 7, none of the 
ballots cast were counted, but in their place 
and stead ballots were substituted which 
were returned and certified. In precinct 10 
of Ward 7, upwards of 200 ballots were in­
troduced into the box after the polls were 
closed, which ballots were counted and certi­
fied as having been duly cast. In precinct 
8, Ward 3, the election officials knowingly and 
willfully permitted repeating to such an ex­
tent that it was impossible to determine the 
number of votes so fraudulently cast. In 
precinct 7, Ward 5, an examination of the 
ballot box disclosed that upwards of 150 bal­
lots were written by one person, and that 
the election officials knowingly and willful­
ly permitted repeating. In precinct 6, Ward 
5, repeating was also knowingly and willful­
ly permitted by the election officials, it ap­
pearing that in some instances the same per­
son voted as many as 8 times. In precinct 9, 
Ward 5, after the polls were closed, the elec-
1iou officials mingled with the ballots cast 
a large number of false, fictitious, and spur­
ious ballots, which were subsequently count­
ed, returned, and certified by them. In pre­
cinct 3, Ward 4, the election officials also per­
il itted repeating. The same is true with re­
spect to precincts 1 and 2 of this ward. In 
precinct 13, Ward 3, in addition to the elec­
tion officials knowingly and willfully per­
mitting repeating, it appears that over 80 
ballots were found in the box so folded that 
they could not have been introduced through 
the slot; that these ballots were counted and 
certified, and it also appeared that, according 
to the returns made, there had been a willful 
miscount of the votes found in the box. 

In brief, it appeared, from the facts es­
tablished in the contempt proceedings, that 
Uie returns made by the election officials of 
the precincts mentioned were false; that in 
no instance did they represent the bona fide 
vote cast in either of these precincts; that 
this vote could only be determined by an 
investigation independent of the returns; that 
the respective election officials had know­
ingly and willfully committed frauds through 
\\ hich these results were accomplished, and that 
these several acts were in violation of the man-
dales of the injunction issued. After these 
proceedings, the people, through the Attor­
ney General, moved for an order directing the 
election commission to exclude the returns 
f''om these precincts in making up the final 
abstract of votes. In opposition to this mo­
tion it is contended that an order of the 
character demanded will disfranchise the 
perplt of the precincts embraced in the mo­

tion; that such an order will be an interfer­
ence with the duties of the commission, be­
cause by law they are required to canvass the 
returns in the first instance; that it will 
affect candidates who were not parties to the 
original proceeding, and are not before the 
court on this motion; and that title to an 
office cannot be determined, or a contest in­
augurated, in the manner contemplated by 
tlia motion. None of these questions are in­
volved. Sustaining the motion will not dis­
franchise the voters iii the precincts mention­
ed. If they have been disfranchised, it is be­
cause of the fraudulent acts of election of­
ficials. The motion does not make a ease of 
an election contest, nor does it involve title 
to an office, so that candidates are neither 
proper nor necessary parties to the original 
proceeding, or to this motion. The election 
commission were parties to the original pro­
ceeding, and are parties to this motion. 
Two of the members of that body were char­
ged with being parties to the fraudulent prac­
tices mentioned in the bill, and it now ap­
pears that the frauds committed at the elec­
tion were, in part, at least, consummated by 
the aid of frauds previously committed in 
which these members of the commission took 
part. The only question is the power of a 
court of equity after it has assumed juris­
diction of an action to prevent frauds to ef­
fectuate its orders made for the purpose of 
preventing such frauds. By the writ issu­
ed the court did not assume to do more than 
require the election officials to discharge the 
functions which the law requires them to 
exercise, and to refrain from committing the 
fraudulent acts which they have committed. 
The purpose of the original action was to 
secure an honest election in the precincts in 
question. Instead of obeying the mandates 
of the injunction issued for that purpose 
the respondents have been guilty of frauds 
to an extent and of a character that it ap­
pears the returns made by them are abso­
lutely false, and the truth cannot be deduced 
from them. When it clearly appears that 
frauds subversive of the purity of the ballot 
box have been perpetrated by election of­
ficials, or have been perpetrated by others 
with their knowledge, connivance, and con­
sent, of a character and extent that they can­
not be disclosed with reasonable certainty, 
the integrity of the entire return is destroy­
ed, and it must be rejected. Londoner v. 
People, 15 Colo. 557, 20 Pac. 135. The rea­
son for this rule is obvious. In such circum­
stances the returns are untrue, and the legal 
votes can only be determined by evidence 
aliunde. 

The object of the action was to prevent 
frauds of the character practiced by the 
election officials. Having issued a writ of 
injunction with that end in view, the au­
thority of the court is not limited merely to 
orders punitive in their nature; but, to ac­
complish the end sought, it lias the author­
ity to enter oiders of a remedial character. 
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30 Bnc. PI. & Tr. 1114. This doctrine is a 
familiar one in equity jurisprudence, and is 
as applicable to an election controversy as 
any other of which the court has jurisdic­
tion. The object of a punitive order against 
one violating the injunctive process of a 
court is to vindicate i ts authority and insure 
respect and obedience for its process, while 
the purpose of a remedial order is to protect 
the rights of the par ty for whose benefit the 
injunction process was issued, and to pre­
vent the party to whom such process was 
directed from securing an advantage or bene­
fit resulting from its disobedience. Bessette 
v. Conkey, 19-1 V. S. 324, 24 Sup. Ct. (1C5, 
48 I,. Ed. 097. This court did not assume 
jurisdiction of the action instituted by peti­
tioners for the mere purpose of punishing 
those who might violate its orders, but to 
prevent fraud. To now limit our authority 
to punitive orders would render the action 
practically nugatory; permit the respondents 
to commit the frauds inhibited, and leave them 
standing exactly on the same plane as though 
no action had been commenced, or process 
served upon them, save and except that they 
may be punished for disobeying the orders 
of the court. F rauds (annot be fully pre­
vented unless the court assuming jurisdic­
tion to prevent them has the power to in­
hibit advantage liein£ taken thereof where 
they are committed in violation of its orders. 
A court of equity has the inherent power to 
effectuate its orders, and when it has proper­
ly obtained jurisdiction of a cause, it will 
retain t h a t jurisdiction for the purpose of 
entering such orders as will effectuate the 
object of the action, although tha t may re­
quire matters to be passed upon of which, 
standing alone, it could not take cognizance. 
Pool v. Docker, 92 111. 301. So that , while 
it may he correct that, in an original ac­
tion, a court would have no authori ty to 
grant the relief demanded by the motion, 
yet when it has assumed jurisdiction for a 
specific purpose it has the authority, by sub­
sequent proceedings, to effectuate tha t pur­
pose. 

The order demanded will not disfranchise 
the people of the precincts in question, nor 
will it deprive candidates of the legal votes 
cast in their favor, if, independent of the 
returns, the legal can be segregated from the 
illegal votes. These are matters which can 
only be determined by a competent tribunal 
in ease a contest is inaugurated by any of 
the candidates voted for a t the election, to 
which character of proceeding all persons 
who are proper and necessary par t ies would 
be parties, and thus afforded an opportunity 
to be heard and fully protect their r ights. 
In brief, then, the purpose of the motion is 
merely to prevent the respondents from ob­
taining any advantage of the frauds commit­
ted in violation of the injunction issued. 
An order to tha t effect does not disfranchise 
any voter, or deprive any candidate of the 
right, in an appropriate proceeding, to es­

tablish by competent evidence wha t the legal 
votes were, and have them counted accord­
ingly. This court, by virtue of the author 
ity resulting from assuming jurisdiction orig­
inally, has the inherent power to render its 
process effectual by undoing frauds commit­
ted in violation of the mandates of tha t 
process, and preventing advantage being 
taken of such frauds, so as to protect t h a 
party, for whose benefit the process issued, 
from being injured by a disobedience of such 
process. Teople v. District Court, 29 Colo. 
182, G8 Pac. 242. 

The motion will therefore be sustained. 
Motion sustained, 

S T E E L E . J., dissents. 

Note.—The decision on the motion was an­
nounced prior to April 3, 1003. 

PEOPLE ex rol. MILLER, Atty. Gen., et al. 
v. TOOL et al. 

(Supreme Court of Colorado. July 23, 1905.1 
1. E L E C T I O N S — R E T U R N S — P R E C I N C T C E R T I F ­

I C A T E — T A IX Y lA STS—ST AT UTES. 
Laws 1891. p. 102, § 32, provides that, as 

the judges of election open and read the tickets, 
each clerk shall mark down the votes each of 
the candidates shall have received on tally lists 
in separate lines, with the name of the candi­
date at the end of the line and the office such 
candidate shall fill. 1 Mills' Ann. St. § 1024. 
declares that, as soon as all the votes shall 
have been read off and counted, the judges 
of the election shall make out a certificate un­
der their hands, and attested by the clerks, 
stating- the number of votes each candidate 
received, etc., which said certificate and one of 
the lists of voters and one of the tally lists 
shall be sealed and directed to the official wfio 
has charge of making the canvass. 1 Mills' Ann. 
St. § 1012, provides that if it shall appear to 
the canvassers that in any statement produced 
to them certain matters are omitted which 
should have been inserted, or that any clerical 
mistakes exist, they shall cause the same to be 
correc ed by the election judges, etc. Held that, 
where there is a conflict between the certificate 
returned by the election officers and the tally 
lists, the election certificate controls. 

[Ed. Note.—For cases in point, see vol. 18, 
Cent. Dig. Elections, § 232.] 
2. SAME—CORRECTION OF ERRORS. 

1 Mills' Ann. St. § 1042, authorizing the 
board of canvassers to correct clerical errors 
in election certificates, does not authorize the 
correction of mistakes in filling up the certif­
icate by the election officials by reference to the 
tally lists. 

Steele, J., dissenting. 

Proceeding by the people, on relation of 
N. C Miller, Attorney General, and others, 
against John Tool and others. On motion 
for an order directing the temporary election 
commission, in the capacity of a board of 
canvassers, to reject certain tal ly lists in 
case of a discrepancy between such lists 
and the certificate of the precinct election 
officials. Granted. 

John M. Waldron, Thomas Ward, Jr . and 
Henry J. IIeruey, for petitioners. Chas. J . 
Hughes, Jr. , T. J . O'Dounell, S. W. Belford, 
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Philip Hornbern, H. M. Teller, Jno. G. Taylor 
and C. S. Thomas, for respondents. 

GABBERT, C. J. The question raised by 
the motion under consideration is whether 
the temporary election commission, in the 
capacity of a board of canvassers, may, 
in making up the returns, consider the tally 
list, or is this board, in making up such 
returns, limited to the certificate of the pre­
cinct election officials? In other words, in 
case of a discrepancy between the tally list 
and such certificate, which shall control? 
Counsel presenting the motion contend that 
the certificate, alone, can be considered, while 
on the part of counsel for the election com­
mission it is claimed that the tally list is 
a part of the returns, and that such list, 
as well as the certificate, may be considered 
by the commission in canvassing the returns. 
The election law, after directing the prelimi­
nary steps to be taken by precinct election 
officials in counting the ballots and making 
up the returns, provides: "As the judges 
of election shall open and read the tickets, 
each clerk shall, upon tally lists prepared for 
that purpose, carefully mark down the votes 
each of the candidates shall have received, 
in separate lines, with the name of such 
candidate at the end of the line, and ihe office 
it is designed by the voter such candidate 
shall fill." Section 32, p. 102, Laws 1801. 
The law further provides that "as soon as 
all the votes shall have been read off and 
counted, the judges of'election shall make out 
a certificate under their hands, and attested 
by the clerks, stating the number of votes 
each candidate received, designating the 
office for which such person received such 
vote or votes, and the number he did receive, 
the number being expressed in words at full 
length, and in numerical figures, such entry 
to be made as nearly as circumstances will 
admit in the following form." Then follows 
the form, from which it appears that it was 
the express purpose of the Legislature, in 
passing the foregoing provision, that the 
number of votes cast for each candidate 
should be written out full length, and also 
in figures immediately following. Section 
44, p. 77, Election Law (1 Mills' Ann. St. 
§ 1624). This section further directs that the 
certificate of the election officials, together 
with one of the lists of voters and one of 
the tally lists, shall, on the completion of the 
count, be inclosed and sealed up, under cover, 
and directed to the official who has charge 
of making the canvass. Section 46 (1 Mills' 
Ann. St. § 1626) following directs that the 
canvassing board "shall proceed to open 
the said returns, and make abstracts of the 
votes in the following manner." The direc­
tion following makes no reference as to wha'. 
shall be considered in making this abstract, 
but is merely directory as to what such 
abstract shall show for the respective candi­
dates. Section 61 (1 Mills' Ann. St. § 1642) 
of the act also provides that "if, upon pro­

ceeding to canvass the votes, it shall clearly 
appear to the canvassers that in any statement 
produced to them certain matters are omitted 
in such statement which should I ive been 
inserted, or that any mistakes which are 
clerical, merely, exist, they shall cause the 
said statements to be sent by one of their 
number to * * * the precinct * * * 
judges * * * from whom they were re­
ceived, to have the same corrected, and the 
judges of election * * *, when so de­
manded, shall make such correction as the 
facts of the case require, but shall not change 
or alter any decision before made by them, 
but slinll only cause their canvass to be 
correctly staled." 

Questions affecting elections are of the 
most vital importance, and one of the im­
portant matters to be guarded in the con­
duct of an election: and one which our Legis­
lature has been careful to prescribe conditions 
in relation to, is the record and return of the 
vote cast. If the provisions on this subject 
are open to construction, then they should re­
ceive from the courts such an interpreta­
tion, if possible, as is most likely to secure 
the object of their enactment. Tally lists 
shall be kept during the counting of the bal­
lots by the precinct officials. These lists are 
intended as a preliminary to the making up 
of the official returns'! they are convenient, 
and perhaps necessary, for the wo of the 
judges and clerks in casting up the vote; 
but, in case of a discrepancy between the 
tally lists and the returns written out in 
words, which shall control? It is hardly rea­
sonable to pre«ume that it was the intention 
of the General Assembly, in case of such 
discrepancy, to leave it to the members of 
the canvassing boird to adopt whichever re­
sult might be most in harmonv with their 
political affiliations or personal preferences. 
Such a construction would open the door 
to the perpetration of frauds. An intelligent 
interpretation of our statutes on the subject 
of canvassing votes requires that where there 
is a discrepancy between the tally list and 
the certificate proper, the canvassers shall 
be bound by some rule that is reasonable 
and certain, and not subject to variation 
according to the discretion of the board 
of canvassers. People ex rel. Noyes v. 
Board of Canvassers, 120 N. Y. 392, 27 N. E. 
792. The law does not state that the board 
of canvassers shall not consider the tally 
list, and that the canvass shall be limited 
to the certificate. If, however, the tally list 
may be resorted to by the canvassers, and 
their canvass based upon such lists rather 
than upon the certificates, then the lists are, 
ia effect, to be regarded as controlling, or as 
the best evidence of the count made by the 
precinct election officials. The Legislature 
has required a certificate to be made by 
the judges and clerks o? election in such 
form that it could not be changed except it 
would show evidence of having been tam­
pered with. In the face of this provision it 
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certainly was not the purpose of the General 
Assembly to allow mere tally sheets, which 
are not certified, which contain nothing more 
than strokes of pen or pencil with respect to 
thenumberof votes cast for any candidate, and 
which can be readily changed, to be taken 
as evidence sufficient to contradict the certifi­
cates in case of a discrepancy between such 
certificates and the tally sheets. One line 
of authorities cited by counsel hold that tally 
sheets may be considered in connection with 
the certificates, because they are part of the 
returns, while another line holds that such 
sheets cannot be considered, because they 
are not a part of the returns. It will be 
observed that the decisions in these cases 
are based upon the assumption that the tally 
lists do or do not constitute a part of the 
returns. We do not think these authorities 
are applicable, because our statutes on the 
subject of returns contemplates that the 
certificates can only be considered and that 
they cannot be changed or altered by the 
board of canvassers by reference to the 
tally lists. 

Counsel for the election commission rely 
upon the provisions of section 61, supra, 
which authorizes the canvassers to correct 
errors which are merely clerical. Mistakes in 
filling up the certificates cannot be corrected 
by the canvassers or precinct election officials 
by reference to the tally lists. Errors of 
this kind do not come within the provisions 
of the section relied upon. The result as 
expressed In the body of the certificates must 
control. People ex rel. Noyes v. Board of 
Canvassers, supra. The motion to require 
the election commission to canvass the re­
turns as shown by the certincatos will be 
sustained. 

Motion sustained. 

STEELE, J., dissents. 

Note.—The decision on this motion was an­
nounced prior to April 5, 1905. 

(34 Colo. 143) 
PEOPLE ex rel. MILLER, Atty. Gen., v. 

JOHNSON. 
(Supreme Court of Colorado. June 23, 1005. 

Eehearing Denied J"ly 10, 1905.) 
CONSTITUTIONAL LAW — AMENDMENTS — CON­

STRUCTION — MUNICIPAL CORPORATIONS — 
LOCAL SELF-GOVERNMENT. 

Const art. 20, provides for the consolida­
tion of the city and county governments of the 
city of Denver and county of Arapahoe, under 
the name "city and county of Denver." Sec­
tion 2 declares that the officers for the city and 
county and their terms, duties and qualifica­
tions, and compensation, shall be as fixed by the 
city charter to be framed by a charter commis­
sion, and section 3, in general terms, provides 
for a transfer of government from the city of 
Denver and county of Arapahoe to the new 
municipal corporation. Held, that the authority 
of the charter convention to legislate under such 
article was limited to matters of purely local 
and municipal concern, and that the provisions 
of the charter adopted March 29, 1904, increas­

ing the number of judges of the county court 
to two, and changing the time of election of 
such county judges, the county assessor, the 
county clerk and ex officio recorder, the treasur­
er, constables, sheriff, county commissioners, 
and justices of the peace, who are state officer», 
were unconstitutional and void. 

Steele and Gunter, JJ., dissenting. 

En Banc. Quo warranto by the people, on 
relation of N. C. Miller, Attorney General, 
against Henry V. Johnson, to oust respondent 
from the office of county judge of the city 
and county of Denver. Writ granted. 

N. C. Miller, Atty Gen., and Henry J-
Hersey, for petitioner. J. C. Starkweather, 
amicus curiee. Sterling B. Toney, C. R. 
Brock, Milton Smith, Clay B. Whitford, Har­
vey Biddeil, Samuel W. Bel ford, and George 
F. Dunklee, for respondent. 

MAXWELL, J. This information In quo 
warranto, filed by leave of court, by the peo­
ple of the state of Colorado, on the relation 
of N. C. Miller, the Attorney General of the 
state, charged that one Henry V. Johnson, a 
citizen of said state and a resident and quali­
fied elector of the city and county of Denver 
therein, did, on, to wit, the 1st day of June, 
1904, without any warrant or authority of 
law, usurp and intrude himself into the office 
of county judge of the city and county of 
Denver, and ever since has continued and still 
does continue to unlawfully usurp and in­
trude himself into said office of county judge 
of the city and county of Denver; that he, 
the said Henry V. Johnson, is now unlawfully 
holding a regular term of the county court of 
said city and county of Denver, and is still 
usurping and intruding into and unlawfully 
holding and exercising the functions of judge 
of the county court in said city and county 
of Denver, and called upon to answer by what 
warrant he claims to hold such office or ex­
ercise the powers, perform the duties, and 
receive the fees and emoluments thereof; 
and that he be ousted and excluded there­
from. In response to a rule to show cause, 
duly served, respondent filed his answer and 
return, wherefrom it appears, in substance, 
that he Is a duly qualified elector in and 
for the city and county of Denver, and in 
every way qualified to hold the office of 
county judge of said city and county; that 
under and by virtue of article 20 of the Con­
stitution of the state of Colorado, pursuant 
to an election ordered by ordinance of the 
city council of Denver, a special election was 
held at which members of a charter conven­
tion were elected, which charter convention 
framed a charter for the city and county of 
Denver in harmony with said article 20 of 
the Constitution; that on the 29th of March, 
1904, said charter, so framed by said charter 
convention, was submitted to the qualified 
electors of the city and county of Denver, and 
by such qualified electors was approved, and 
became and was and is the charter of said 
city and county of Denver; that in and by 


