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his bond which he recognized as in force at
that time, are manifest from the considera-
tion paid and all the circamstances attend-
ing the transaction. Assignments of error
Nos. 2, 3, and 6 are therefore well taken.

2. Zobel, as owner of an undivided inter-
est in the mine, under an agreement with A.
B. Sullivan and the Julia L. Real Estate,
Loan & Investment Company, but without the
consent and after the refusal of interveners
to join with him therein, operated the mine
from the 1st of May, 1898, until October 31,
1902, and leased parts of the property con-
taining ore bodies to certain lessees. As to
the character of the work done by him, and
the amount expended therefor, and the value
of the ore extracted by him, and the amounts
received as royalties, the court finds as fol-
lows: “(14) That said Zobel, prior to the 1st
day of September, A. D. 1901, did considera-
ble development work upon said property in
the way of driving drifts, tunnels, and winzes
for the purpose of exploiting and developing
the same. * % * (15) That subsequent to
the 12th day of April, 1898, the said Zobel
had expended upon said property, for devel-
opment work as aforesaid, the sum of $4,969.-
50; that part of said expenditure was for
necessary work to the actual mining of ore
aforesaid; that part of said work was non-
productive, and done on a part of the prop-
erty remote from where the ore sold was
mined, but was legitimate development and
prospecting work in a part of said property
that has yielded no income; that said Zobel
performed personal services and expended
labor and time in the course of said work of
a reasonable value of $2,180.90.” And it fur-
ther finds that Zobel received from the ore
extracted by himself and in royalties the sum
of $9,953.06, and finds, as a conclusion of
law, that he (Zobel) is entitled to retain the
proceeds of the ore taken from the mine the
amount of $4,969.50 expended as aforesaid
and $2,180.90 for his personal services, and
that the balance of $2,847.70 only should be
credited and paid to the respective interests
in the mine; the amount so credited to the
interveners being the sum of $355.97. The
interveners contend that the conclusion of
law announced by the court upon the facts
as found by it is erroneous, for two reasons:
(1) That a portion of the work, as the court
expressly finds, for which such expenditure
was made, was “nonproductive and done on
a part of the property remote from where the
ore sold was mined”; that it was simply
prospecting, that resulted in no improvement
of the property or benefit to the interveners,
and was a character of work for which Zobel
was entitled to no credit. (2) That it erro-
neously allows Zobel compensation for his
personal serviees.

We think it is clear, from the finding of the
court below, that a portion of the expendi-
ture for which Zobel was allowed credit was
made in doing work for which he was mot
entitled to contribution from these interven-
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ers. As wasg said in Stickley v. Mulrooney,
36 Colo. 242, 244, 87 Pac. 547, 548: “It ap-
pears to be well settled that one co-owner,
without the consent of the other co-owmners,
cannot demand from the co-owners who have
not joined with him, or in some way given
their consent to the development or prospect-
ing in mining property, remuneration for ex-
penses incurred in so prospecting or develop-
ing the common property.” While the oper-
ating tenant may, in case he is called upon to
account for profits, set off as against a mon-
operating tenant the cost of the necessary im-
provements, he must show that such improve-
ments were necessary, and added to and en-
hanced the value of the common property. A
portion of the expenditure for which credit
was allowed Zobel was, as we have seen, not
of this character. What portion it is impos-
sible to determine from the findings of the
court; it appearing therefrom that part of
the expenditure was for work which resulted
in the development of the ore body which
was opened at the time interveners acquired
title, and in extracting such ore, which would
be a legitimate offset, and a part was for
prospecting and developing other parts of the
mine for which he was entitled to no con-
tribution from the interveners. It is also
well settled that tenants in common are not
entitled to compensation from each other for
services rendered in the care and manage-
ment of the common property, in the absence
of a special agreement or mutual understand-
ing to that effect. 17 Am. & Eng. Enc. Law,
p. 688, subd. 6; Gay et al. v. Berkey, 137
Mich. 658, 100 N. W. 920 ; Dunavant v. Fields,
68 Ark. 534, 60 8. W. 420; Sharp v. Zeller,
114 La. 549, 38 South. 449. It is manifest,
therefore, that the court erred in allowing
Zobel the full amount of his expenditures for
work and development, and compensation for
his personal services.

For the foregoing reasons, the judgment is
reversed. and the cause remanded.

Reversed and remanded.

STEELE, C. J., and BAILEY, J., concur.

PEOPLE ex rel. JOHNSON v. EARL et al.
(Supreme Court of Colorado. Feh. 3, 1908.)

1. ELECTIONS — REGISTRATION OF VOTERS —
STATUTES.

The failure to appoint registration commit-
tees on the first day of July, 1906, as expressly
required by the registration law (Laws 1905, p.
188, c. 100), does not, after the adoption of the
amendment of 1907, affect the validity of ap-
pointments of registration committees within
the time prescribed by Laws 1907, p. 321, c. 147.
2. SAME.

Registration laws enacted in compliance
with Const. art. 7, § 11, requiring the Legisla-
ture to pass laws to secure the purity of elec-
tions, must be construed to effectuate the intent
and purpose of the constitutional requirement.
3. STATUTES—DIRECTORY-—MANDATORY.

Statutes prescribing the manpner, form, and
time within which public officers are required
to discharge public functions are directory, un-
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less there is something in the statute showing a
different intent,

[I£d. Note.~For cases in point, see Cent. Dig.
vol. 44, Statutes, §§ 308, 309.]

4. ELECTIONS — REGISTRATION LAws— CoON-
STRUCTION.

Statutes prescribing the power and duties
of registration officers should not be so con-
strued as to make the right to vote by register-
ed voters dependent on a strict observance by
such officers of minute directions of the statute
in the preparation of registration lists. and thus
defeat the constitutional right of suffrage, with-
out the fault of the electors; for, if an exact
compliance by the officers in matters of man-
ner, form, and time is held essential to the right
of an elector to vote, elections may fail and elec-
tors be deprived, without their fault, of the op-
portunity to vote.

5. STATUTES — CONSTRUCTION — MANDATORY
PROVISIONS.

The requirements of a statute which are
mandatory must be strictly construed, while
the requirements which are directory should
receive a liberal construction to the accom-
plishment of the purpose of the act.

[Ed. Note.—For cases in point, see Cent. Dig.
vol. 44, Statutes, §§ 308, 309.]

6. ELECTIONS — REGISTRATION — STATUTES —
CONSTRUCTION.

The requirements of the registration acts
which affect the results or merits of an election
are mandatory, but the other provisions are
directory.

7. SAME.

Under Sess. Laws 1905, p. 188, e¢. 100,
as amended by Act March 2, 1907 (Sess. Laws
1907, p. 321, c. 147), providing that no person
shall vote without first having been registered,
requiring the appointment of committees charg-
ed with the duty of preparing registration lists
within a specified time, declaring that the act
shall be liberally construed, and that elections
held under the act shall be deemed regular, jt
is mandatory to appoint registration committees,
for no registration can be had without such
committees; but the provisions with reference
to the time within which the committees shall
discharge their duties are directory. provided
qualified voters are not deprived of their consti-
tutional right to vote, and the acts of the com-
mittees in no way affect the result of the elec-
tion.

8. MUNICIPAL CORPORATIONS—NATURE—LEG-
ISLATIVE CONTROL.

Municipal corporations are created by law,
partly as the agents of the state, but chiefly to
administer the local affairs of the district in-
corporated, and the Leglslature, in the absence
of constitutional limitations, has plenary power
to adopt for their government such measures as
shall in its judgment best accomplish the pur-
pose for which they are created, including the
creation and manner of filling mumc1pal offi-
ces, as provided by Const. art. 14, § 1
9. STATUTES — CLASSIFICATION OF CITIES——

CONSTITUTIONAL PROVISIONS.

Const, art. 14, § 13, providing that the
General Assembly shall provxde by general laws
for the classification of cities, ete., and declaring
that the number of classes shall not exceed four,
and the power of each class shall be defined by
general Jaws so that all municipal corporations
of the same class shal]l possess the same pow-
ers. and be subject to the same restrictions, pre-
vents the grant. by the Legislature, of special
charters to cities, and requires the Legislature
to provide for a classification of all cities and
for a code of laws for the government of all
cities of the same class; the powers and re-
strictions being such powers and restrictions as
relate to subjects pertaining to local self-gov-
ernment as distinguished from such subjects as
involve the relations of the citizens or the cities
ro the state,

10. SaxE,
Laws enacted pursuant to Const. art. 7, §

11, commanding the Legislature to pass laws te
secure the purity of elections and guard against
abuses of the elective franchise, do not relate to
subjects pertaining to local self-government or
municipal affairs, and are not within Const. art.
14, § 13, requiring the (General Assembly to
provide, by general laws, for the organization
and classification of cities.

[Ed. Note.—For cases in point, gee Cent. Dig.
vol. 44, Statutes, §§ 101, 102.}

11. SAME — LoCAL OR SPECIAL AcT8 — ELEC-
TIONS—REGISTRATION I.AWS,

Registration Acts, Laws 1905, p. 188, c.
100, as amended by Laws 1907 p. 321, c. 147,
are not within Const. art. 5, 525 subd. 15,
prohibiting the Legislature from passing local
or special laws for the opening or conducting of
any election.

12. SaME—‘LOCAL OR SPECIAL AcCTS.”

A law is not local or special when it is
general and uniform in its operation upon all in
like situation,

[Ed. Note.—For cases in pomt, see Cent. Dig.
vol. 44, Statutes, §§ 79-82

For other definitions, see Words and Phrases,
01 5, PP, 4208-421 3; vol. 1, pp. GB77T-6584;
vol. 8 p. 7802.]

13. BVIDENCE — JUDICIAL NOTICE — POPULA-
TION OF CITIES.

The court will take judicial notice that
there are many municipal corporations in the
state having a greater popu]atlon than 5,000.

[E£d. Note.—For cases in point, see Cent. Dig.
vol. 20, Evidence, §§ 17, 31-33.]

14. STATUTES—GENERAL AND SPECIAL LAws—
VALIDITY—ELECTIONS—REGISTRATION LAWS,
Registration Aects, Laws 1905, p. 188, e
100, as amended by Laws 1907, p. 321, c. 147,
providing for the registration of voters in mu-
nicipal corporations having a greater popula-
tion than 5,000 inhabitants, provide for a rea-
sonable classification, and they are not in con-
flict with Const. art. 5, § 25, subd. 24, prohib-
jting the General Assembly from passing local
or special laws where a general law can be
made applicable.

15. ELECTIONS — REGISTRATION OF VOTERS —
STATUTES—CONSTITUTIONALITY.
The registration acts (Laws 1903, p. 188,
c. 100, as amended by Laws 19507, p. 321, e.
147), prov1dmg for the registration of voters in
cities having a designated population, and pro-
viding for the appointment, by the county clerk,
of registration committees, do not deprive the
people of the right of local self-govemment and
the right of the people to elect or appoint their
local officers is not infringed, though the county
clerk may not be a resident of the municipality,
but a resident of the county, a separate munic-
1pahty ; and they are not in conflict with Const.
art. 2, § 1, providing that political power is vest-
ed in and derived from the people, nor article
2, § 28, declaring that enumeration in the Con-
stitution of certain rights shall not be construed
to deny or impair others retained by the people,
nor article 3, dividing the power of government
into distinet departments, nor article 5, § 34,
forbidding appropriations for charitable, etc.,
purposes to any person, corporation, etc.,, not
under the absolute control of the state.
[Ed. Note.—For cases in point, see Cent. Dig.
vol. 44, Statutes, §§ 164—188.]

16. STATUTES—TITLE — SUFFICIENCY — ELEC-
TIONS.

The titles of Laws 1905, p. 188, c. 100, en-
titled “An act eoncernmg electlon in all coun-
ties and municipalities,” and providing for the
appomtment of a registration committee and
the registration of qualified electors within mu-
nicipalities having a greater population than
5,000 inbabitants. etc, and of Laws 1907, p.
321, ¢. 147, entitied “An act to amend subdivi-
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sion 2 of section 3 of the act of 1905,” are suffi-
ciently broad to include the provisions for the
appointment of registration committees and pre-
scribing the time and manner of the perform-
ance of their duties, ete., within Const. art. 5,
§ 21, providing that no bill shall contain more
%pt:lm one subject, which shall be expressed in its
itle.

En Banc., Appeal from District Court,
Boulder County; James E. Garrigues, Judge.

Information in the nature of quo war-
ranto by the people on the relation of Oscar
A. Johnson, a resident, citizen, elector, and
taxpayer of the city of Boulder, against Isaac
T. Earl and others. ,From a judgment of
dismissal on sustaining demurrers to the
infermation, relator appeals. Affirmed.

©Oscar A. Johnson (C. A. Prentice, of coun-
sel), for appellant. Joseph T. Atwood and
Cassius M. Eby, for appellees.

MAXWLLL, J, Information in the nature
of quo warranto. This proceeding was
brought by appellant, relator, to test the
right of respondents to the oflices of mayor,
city clerk, city treasurer, and aldermernt of
the city of Boulder, which they were hold-
ing under and by virtue of an election held
April 2, 1907. The questions presented are
(1) the regularity of the acts of the registra-
tion committees preceding the election, and
(2) the constitutionality of Sess. Laws 1905,
p. 188, ¢. 100, and the amendment thereof
(Sess. Laws 1007, p. 321, ¢, 147), as applied
to cities of the second class having a greater
population than 5,000 inhabitants. The in-
formation was In two counts. A general de-
murrer to each count was sustained. Re-
lator electing to stand on his complaint, judg-
ment of dismissal was rendered, from which
s this appeal.

What is commonly known as the ‘“Booth
Registration Law” (Sess. Laws 1905, p. 188,
c. 100), so far as pertinent to the questions
here presented, provides for the appointment,
by the county clerk of each county on the
second Tuesday of July, 1906, and upon the
same day every year thereafter, of a com-
mittee of three qualified electors in each
precinet of the county, who shall act as a
registration committee, and shall, between
45 and 35 days preceding an election, make a
house to house canvass of the precinct, for
the purpose of making a registration of the
qualified electors of the precinct, and on the
30th day preceding the election shall sit at
a centrally located place within the pre-
cinet for the purpose of making registration,
and shall file with the county clerk three
certified copies of the registration lists made
by them, and the books of original registra-
tion, at least 27 days preceding the election.
Provision is also made for the purging of
the registration lists of fraudulent registira-
tion, between 25 and 18 days preceding the
election. The title of the aet and its ex-
press provisions limit its operation to cities
or munijcipalities with a greater population
than 5,000 inhabitants, and it expressly pro-
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vides that no person shall be permitted to
vote at any election (excepling the eleclion
of school trustees) held in any election pre-
cinet included wholly or partially within the
limits of any city with a greater population
than 5,000 inhabitants, without first having
been registered within the time and in the
manner and form required by the provisions
of the act. March 2, 1907, an act to amend
subdivision 2 of section 8 of the act of 1905
(Acts 1905, p. 190, e, 100) was approved. Acts
1907, p. 321, ¢. 147. The amendment is as fol-
lows:

“The registration committee shall consist
of three qualified electors in each precinct,
who shall be appointed by the county clerk
for each of the precincts included wholly or
partially within the limits of any city with
a greater population than five thousand in-
habitants, biennially as heretofore, on the
first Tuesday in July, beginning with the
year 1906, and he shall make and file in his
office a list of each and all persons so appoint-
ed, their names, business, post offlice and resi-
dence addresses, and the precinct and ward
within which each lives: Provided, that
in all such cities where the precinct lines
for a city election are different from the
precinct lines for a county election, the coun-
ty clerk, at the same time and in the same
manner, shall appoint additional or differ-
ent registration committees for each of the
precincts for such city election: Provided,
further, that immediately upon the passage
of this act, the county clerks of the differ~
ent counties in this state, within which are
cities with a greater population than five
thousand inhabitants, may appoint such reg-
istration committees for such city elections
to be held in 1907, the names to solect from
being immediately certified to such county
clerks by the county chairman of the political
parties as hereinafter defined and provided
for in county elections.

“Sec, 2, All eleclions held under the provi-
sions of this act, whether for the purposes of
electing city officers or the issuance of bonds,
shall be deemed to be regular and legal.”

By virtue of an emergency clause this act
took effect March 2, 1907. The act of 1907
seems to bave been made necessary by the
failure of the boards of county commissioners
of certain counties and the city councils of
certain cities situate therein to conform the
lines of election precinets in the cities to the
lines of election precincts outside the cities
prior to the first Tuesday of July, 1906, so
that no registration committees were appoint-
ed by the county clerks on that day, under
the act of 1905. The county clerk of Boulder
county, within which county is the city of
Boulder, appointed registration committees,
for the precinets within the city, March 6,
1907, which committees proceeded to make
registration lists of all the qualified electors
within the city in strict conformity to all the
requirements of the act of 1903, except aa
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to the time within which they were by that
act required to perform their several duties,
commencing the house to house canvass and
registration 27 days precceding the election,
instead of 45 days, aund returning to the coun-
ty clerk the original registration books 15
days before the election. The registration so
made was used at the election held in the
city of Boulder April 2, 1907, at which elec-
tion respondents were elected to their several
offices, from which this procceding seeks to
oust them.

The gist of relator’s complaint, embodied in
his first count i$ thus stated: “That said
boards of registration were not appointed by
said county clerk within the time prescribed
by law for the sameé to be appointed; that
said registration boards did not commence
their duties within the times prescribed by
law; that said registration boards did not
make th lists within the times prescribed by
law; that said registration boards did not
return the original books of registration to
the county clerk of Boulder county within
the time prescribed by law, nor was any
guch registration of volers in said ecity or
in the separate wards thercof made in com-
pliance with the law; that, by reason of such
neglect and failures to follow said statute
and to make the registration as required by
the law in that behalf made and provided,
such pretended registrations were illegal and
of no effect, and the pretended election held
on the second day of April, 1907, in said
city and in the separate wards thereof was
unlawful, null, and void.” The complaint
further alleges, in substance, that by reason
of the failure of the several registration com-
mittees to perform the various acts required
of them within the time designated by the
law of 1905 large numbers of the citizens and
qualified electors of said city were deprived of
the right of registration and the right to cast
their votes at the election, naming three al-
leged electors who were so deprived of such
right; that, if such registration had been
commenced 45 days before the election, the
citizens named and other citizens and quali-
fird electors could and would have register-
ed, and could and would have voted at said
election, and could and would have voted
against the election of respondents herein.
The complaint dcoes not allege that any
qualified elector who applied for registration
was denied registration, or that persons were
registered and allowed to vote who were not
qualified electors, or that the failure to mnalke
the registration within the time required by
the law of 1905 resulted in a loss of the right
to vote to a sufficient number of electors
to have changed the result of the election,
or that any qualified elector was deprived of
the right to vote at the election, or that any
fraud or corrupt practices were indulged in
by the registration committees or the judges
of election which'in any manner affected the
result of the election, or defrauded relator of
any of his constitutional rights.

Upon this branch of the case relator's con-
tention is: (a) That the regi-tration commit-
tees were not appeointed at the time desig-
nated by the law of 1805, to wil on the first
Tuesday of July, 1006, and therefore the ap-
pointinent was invalid. This contention is
disposed of Ly the provisions of the act of
1907 authorizing the county clerk to appoint
registration committees, in the municipali-
ties therein designated, immediately upon the
taking effect of the act. (b) That all the
acts of the registration committees in making
the registration lists used at the election of
April 2, 1907, were absolutely void because
none of such acts were performed within the
time preceding the election required by the
act of 1905. In support of this contention
it is most strenuously insisted that all of the
requirements of the act of 1905 are manda-
tory, and that failure to strictly comply with
any of the requirements within the time limit-
ed by the act will result in the absolute dis-
franchisement of the volers. Section 1 of
the act (Sess. Laws 1905, p. 188, c. 100) is re-
lied upon in support of this position. It
reads: “No person shall hereafter be per-
mitted to vote at any general or special elec-
tion, whether national, state, district. county
or city (excepting election of school trusteesd
held in any election precinct included wholly
or partially within the limits of any city
with a greater population than five thousand
inhabitants, without first having been regis-
tered within the time and in the manner and
form required by the provisions of this act.”

AS no objection is urged to the mauner or
form of the registration in guestion. the dis-
cussion is limited to the one question of
time; and we are urged to disfranchise the
qualified registered voters of the entire city
because the registration lists used at the
election held therein were not made within
the time limited by the law, and this through
no fault of the voters, and in the ahsence of
any suggestion whatever to the cffect that
legal volers were deprived of the right to
vote, that persons not qualified were allowed
to vote, or, that illegal or corrupt practices
were indulged in by the registration com-
mitiees which in any manner affected the
result of the election, nor is it claimed that
the failure of the recistration committees to
make the registration within the time limit-
ed by the law of 1905 in any manner or to
any degree prevented a free and fair exer-
cise of the elective franchise, or cast any
doubt or uncertainty upon the result of the
election. The Constitution of this state re-
quires the Legislature “to pass laws to se-
cure the purity of elections,” Article 7, §
11. Registration laws have been enacted
in compliance with this requirement, and
should be construed to effectuate the intent
and purpose of the constitutional require-
ment. Statutes prescribing the manner,
form, and time within which public officers
are required to discharge public functions
are regarded as directory, unless there is
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something in the statute which shows a dif-
ferent intent. Hence, as a general rule,
statutes prescribing the power and duties of
registration officers should not be so con-
strued as to make the right to vote by regis-
tered voters dependent upon a striet observ-
ance by such officers of all the minute direc-
tions of the statute in the preparation of
registration lists, and thus defeat the con-
stitutional right of suffrage, without the
fault of the elector; for, if an exact com-
pliance by these officers in maiters of man-
ner, form, and time shall be held to be es-
sential to the right of the elector to vote,
elections would often fail, and electors would
be deprived, without their fault, of the op-
portunity to vote. We use the expression
“registered voters” advisedly, as there is a
vast difference between irregular registra-
tion and no registration at all, although re-
lator grounds his whole case and argument
upon the proposition that there was no reg-
istration at all.

The rule is well established that those re-
quirements of a statute which are manda-
tory must be strictly construed, while those
requirements which are directory should re-
ceive a liberal construction, to the accom-
plishment of the intent and purpose of the
law. Those requirements are mandatory
which affect the results or merits of the
election. Others are directory. Under the
section of the law above quoted no person
can vote unless he is registered, and each
elector must vote in the precinct where he is
registered. It is mandatory, therefore, to
appoint registration committees, for no reg-
istration can be had without such commit-
tees; but the provisions of the law with
reference to the time within which the com-
mittees shall discharge the duties imposed
upon them by the law are directory, pro-
vided qualified electors are not deprived of
their constitutional right to vote, and the
acts of the committees do not in any way
affect the result of the election.

There is no declaration of the act under
consideration which makes its provisions
with reference to the time within which the
duties of the committees of registration shall
be performed mandatory. Section 2, subd.
9, of the act (Acts 1905, p. 190, c. 100) is:
“This act shall be liberally construed, so
that all legally qualified electors may be
registered, and that those who are not legal
electors may be kept from such registration
lists, and that fraud and corruption in elec-
tions may be prevented, and these purposes
shall not be defeated by any informality or
failure to comply with the provisions of this
act as to any notice required by this act.”
Here we have a clear statement of the rule
to be adopted by the courts in the construc-
tion of all requirements of the statute which
are not by their terms made expressly man-
datory. Section 2 of the act of 1907 is: “All
elections held under the provisions of this
act, whether for the purpose of electing city
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officers or the issuance of bonds, shall be
deemed to be regular and legal.’” This act
did not become a law until March 2, 1907.
14 days after the date when the committees
were required, by section 10 of the act of
1905, to begin the house to house canvass for
the registration of qualified electors. The
language of the section last quoted, clearly
indicates that the legislators had in mind
the fact that city elections would be held
within a short time of the date when the
law went into effect, and it is fair to pre-
sume that this fact led to the enactment of
section 2, clearly indicating that the Legis-
lature did not deem the provisions of the
law of 1903, under consideration, mandatory.
Otherwise the act of 1907 would have failed
to accomplish the purpose for which it was
enacted.

In Stinson v. Sweeney, 17 Nev. 309, 30
Pac. 997, it is said: “In other respects where
a noncompliance with the provisions of the
registry or election laws, upon the part of
the registry agent or officers of the election,
is not essential ‘to preserve the purity of
elections,” the courts, recognizing the fact
that the will of the people, when fairly ex-
pressed, should be the law of the land, have
universally declared that the qualified elec-
tors should not on that account be deprived
of their votes.” In other words, we believe
that the provisions of the registry law should
be strictly construed only when necessary to
accomplish the purpose for which they were
enacted, to wit, ‘“to secure the purity of elec-
tions.” 1In the contested election of E. R.
Wheelock, 82 Pa, 297, it is said: “An elec-
tion is the embodiment of the popular will,
the expression of the sovereign power of the
people. When the application of technical
rules and a strict construction of the acts
of the officers in preparing the election pa-
pers and conducting an election would tend
to defeat the will of the people and change
the result of an election for an important
office, they should not be applied, and all
reasonable intendments should be made in
favor of the legality of their proceedings.
* * * The state Constitution, art. 8, § 1,
gives to every citizen possessing the qualifi-
cations prescribed the right to vote, and sec-
tion 7 of the same article provides that no
elector shall be deprived of the privilege of
voting by reason of his name not being reg-
istered. To disfranchise all the voters of a
township, as we are asked to do in this peti-
tion, the facts on which we are required to
act should show a case free from legal doubt.
If we by our decision should permit the
carelessness or even the fraud of officers
whose duty it is to furnish a list of voters
at the election to defeat the election and de-
prive the people of the county of the officer
who was elected by a majority of their votes,
we would thus make the people suffer for
an act in which they did mnot participate,
and which they did not sanetion. In so do-
ing, instead of punishing an officer for the
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violation of the election law, we practically
punish the voters of the county by defeat-
ing their choice of a county officer as declar-
ed at the election. A decision of this kind
would be fraught with danger, by inviting
unscrupulous or unprincipled persons, on the
eve of an important election, to secrete or
destroy the list of voters or other important
papers in a township in which the majority
may determine the result in the county.”
In Young v. Simpson, 21 Colo. 460, 462, 42
Pac. 666, 667, 52 Am. |t. Rep. 234, this court
said: *“The principal object of the rules of
procedure, prescribed hy statute for con-
ducting an election, is to protect the voter in
his constitutional right to vote in secret, to
prevent fraud in balloting and secure a fair
count. Such rules are usually held to be di-
rectory, as distinguished from mandatory,
and, unless the statute declares that a strict
compliance is essential in order to have the
ballot counted, the courts will not undertake
to disfranchise any voter by rejecting his
ballot where his choice can be gathered from
the ballot when viewed in the light of the
circumstances surrounding the election”—eit-
ing cases. In Dickinson v. Freed, 25 Colo.
302, 35 Pac. 812, the above was quoted with
approval. In People v. Keeling, 4 Colo. 129,
this court held that holding a municipal elec-
tion on the wrong day was not alone suffi-
cient ground for granting a writ of quo war-
ranto. Ro it seems that this court is com-
mitted to the doctrine that all provisions of
the election laws are not mandatory, and
that the will of the electors when fully and
{freely expressed will not be defeated by a
strict and technical construction of the law,
and we believe that such doctrine should be
applied in the coustruction of statutes re-
lating to registration.

In State v. Baker, 38 Wis. 71, registry
lists were used by the inspectors of election,
which were defective in form and substance,
and were not made by the registrars under
color of compliance with the law, and the
question was whether the official nonfeasance
and malfeasance of the inspectors of election
should operate to disfranchise legal voters
without notice and without fault. Chief Jus-
tice Ryan said: ‘“We say without notice and
without fault; for none appears affirmatively
in these cases. And we cannot think that in
such circuinstances voters are chargeable
with constructive notice of the failure of
duty by ihe inspectors, or of the irregular
or defective character of the registers de fac-
to used by the inspectors at the election, or
in default for not qualifying themselves as
nonregistered voters when they find them-
selves de facto registered on actual registers,
used as official, regular, and valid, by the
inspectors, at the election. * * * 'There
were registers de facto of the voters used
by the inspectors at the election as official
and valid under the law. The voters whose
names were on them do not appeur to have
had any notice of irregularities or defects

in them, They appear to have come to the
polls to vote, and to have voted in good
faith, without any sort of warning that proof
of their right to vote was required by law.
* * * Tt would be a fraud on the Con-
stitution to hold them disfranchised without
notice or fault. They went to the election
clothed with a constitutional right, of which
no statute could strip them without some
voluntary failure on their own part to fur-
nish statutery proof of right. And it would
be monstrous in us to give such an effect
to the registry law, against its own spirit
and in violation of the letter and spirit of
the Constitution.”

Judge Cooley says: “The statutes of the
different states point out specifically the
mode in which elections shall be conducted;
but, although there are great diversities of
detail, the same general principles govern
them all. As the execution of these statutes
must very often fall to the hands of men un-
acquainted with the law and unschooled in
business, it is inevitable that mistakes shall
sometimes occur, and that very often the law
will fail of strict compliance. Where an elec-
tion is thus rendered irregular, whether the
irrecularity shall avoid it or not must de-
pend generally upon the effect the failure to
comply strictly with the law may bhave had in
obstructing the complete expression of the
popular will, or the production of satisfac-
tory evidence thereof. FElection statutes are
to be tested like other statutes. but with a
leaning to liberality, in view of the great
public purposes which they accomplish; and,
except where they specifically provide that a
thing shall be done in the manner indicated
and not otherwise, their provisions designed
merely for the information and guidance of
the officers must be regarded as directory
only, and the election will not be defeated
by a failure to comply with them, providing
the irregularity has not hindered any, who
were entitled, from exercising the right of
suffrage, or rendered doubtful the evidences
from which the result was to be declared.”
Cooley’s Con, Lim, (7th Ed.) 928. Many au-
thorities are cited by respondents which sup-
port the above announcement of the law by
Judge Cooley. Our attention has not been
called to any authority which holds the con-
trary.

Many cases are cited by relator in support
of his contention. All have been carefully
examined, and all are easily distinguishable
from the case at bar. The following quota-
tion is found in relator’s brief, taken from
In re Barber, 10 Phila. (Pa.) 579: “The
election laws are mandatory, not directory.
Where the terms of a statute are absolute,
explicit, and peremptory, no discretion is giv-
en, and, when penalties are imposed against
the violation of its respective terms, they
have the effect of negative words, and ren-
der its observance imperative.,” From an
examination of the case from which the above
quotation is made it appears that the court
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found that over 2,600 illegal and fraudulent
votes had been cast in a total poll of about
16,000. Immediately preceding the quotation
above given we find this expression of the
court: “We say now at the outset of our in-
vestigation that, unlike ordinary cases com-
ing before the courts where the litigants al-
lege much on the respective sides, but suc-
ceed in proving little comparatively, there
has been exhibited here an array of testi-
mony which in the main establishes the char-
ges set up on one side and the other. It is
indeed a sad commentary upon the integrity
and intellizence of the persons who officially
conducted this election that in 111 districts
the election laws of the commonwealth re-
ceived but shameful observance. We have
gone over the returns and accompanying pa-
pers in detail. The trail of heedlessness, in-
capacity, and negleet covers them all. In
some instances worse than this appears—the
slimy finger of fraud and forgery has left
its mark.” The above is an extreme case,
but in all the cases cited by relator it ap-
pears from the statement of facts or the
opinion 6f the court that the irregularities
complained of either defcated qualified elect-
ors of their constitutional right, permitted
those unqualified to vote, or directly and pos-
itively affected the result of the election. No
such state of facts exists in the case at bar,
so that many, if not all, of the authorities
cited by relator are not in point.

Certain duties are imposed upon the regis-
tration committees and other officers by man-
datory provisions of the acts under consider-
ation. A failure to perform such duties with-
in the time and in the manner provided by
the acts will subject the delinquent official
to the penalties imposed by the law, and up-
on proper showing mandamus will lie against
the offending official to compel performance
of his duties; but, in case mandamus is re-
sorted to, it will not lie until after the ex-
piration of the time, limited by the law,
within which the official is required to per-
form the duty. If the construction contend-
ed for by relator is sound, the writ of manda-
mus would be fruitless, To rule that the du-
ties of the registration committees must be
performed strictly within the time limited
by the law would place in corrupt officials the
power to defeat the will of the people with-
out fault upon their part, and without hope
of remedy or redress. Such construction
would defeat the intent and purpose of the
law, and is contrary to all authority. Our
conclusion is that the first count of the in-
formation did not state facts sufficient to con-
stitute a cause of action. '

The second count of the Information ques-
tions the constitutionality of the act of 1905
(Sess. Laws 1905, p. 188, ¢, 100) and the
amendment thereof (Sess, Laws 1907, p. 321,
¢. 147) upon the following grounds:

1. That said acts are in conflict with sec-
tion 13, article 14, of the Constitution, which

(Colo.
ig: “The General Assembly shall provide
by general laws for the organization and
clagsification of cities and towns. The num-
ber of such classes shall not exceed four,
and the power of each class shall be defined
by general laws so that all municipal corpo-
rations of the same class shall possess the
same powers and be subject to tlic same re-
strictions.” The General Assembly, pursu-
ant to this provision, classified cities and
towns into cities of the first and second class
and incorporated towns, cities of the first
class having a population of 15,000 inhabit-
ants and upwards, cities of the second class
having a population exceeding 2,600 and less
than 15,000, and incorporated towns having
less than 2,000 population. Gen, Laws 1877,
p. 905, § 2699; Mills’ Ann. St. §§ 4482, 4183.
It is said that the acts under consideration,
being applicable only to “citics or municipal-
ities with a greater population than 5,000 in-
habitants,” are obnoxious to the above sce-
tion of the Constitution in that they provide
a system of registration for all cities of the
second class of over 5,000 inhabitants differ-
ent from the system of registration provided
for eities of the same class of less than 5,000
inhabitants,

Municipal corporations are bodies corpo-
rate and politic, consisting of the inhabitants
of a city, town, or district, created by law
partly as the agent of the state to assist in
the civil government of the state, but chiefly
to administer the local affairs of the city,
town, or district which is incorporated. They
are creatures of statute, endowed with such
powers, duties, rights, and privileges as are
conferred upon them by statute, and none
other, except such powers as arise, by nec-
essary or reasonable implication, to enable
them to execute their functions. The Legis-
lature in the absence of limiting constitution-
al provisions has plenary power to adopt for
their government such measures as shall in
its judgment best accomplish the purpose for
which they are created, including the crea-
tion and manner 'of filling municipal offices,
either by election or appointment. Section
12, art. 14, Constitution. In People v. Ilall,
8 Colo. 485, 497, 9 Pac. 34, 40, it is said: “Ex-
cept as limited or controlled by constitution-
al provisions, the General Agsembly is omnip-
otent in relation to municipal corporations
within the state. It calls them into being,
and endows them with whatever powers and
privileges they possess. If in its judgment
advisable, their existence, even, may at any
time be absolutely terminated. In these and
other particulars it bows only to the superior
behests of the people, expressed in their or-
ganic law, The object in creating these cor-
porations is to better promote the interests
of the people in localities than would be pos-
sible without them, and the action of the
General Assembly in the premises must be
understood as intended to advance the pub-
lic good.” gSee, also, People v. Wright, 6
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Colo. 92, 96; People v. Flemming, 10 Colo.
533, 560, 16 Pac. 298; In re Senate Bill, 12
Colo. 188, 21 Pac. 481.

At the time of the adoption of the Consti-
tution of this state there were several citins
and towns existing under special charters
granted by the terrilorial Legislature. 'The
Constitulion recognized the existence of these
special charters, and by seclion 14, article 14,
provided for the enactment of a general law
by the General Assembly whercby any city,
town, or village existing under special char-
ter might elect to become subject to and be
governed by the general law relating 1o such
corporations. The object to be attained by
section 13, article 14, was to prevent ihe
granting, by the Legislature, of any special
charters to cities and towns, to provide for a
classification of all existing cities and 1owns,
and to provide a wniform municipal code of
laws for the gevernment of all such corpora-
tiony of the same class, or, in the lancuage
of the section, “so that all municipal corpora-
tions of the same class shall possess the same
powers and be subject to the same restric-
tions.”  *Fhe condemnation by the Constitu-
tion of special charters is too plain to admit
of controversy. The framers of the instru-
ment, and the people, having in view the
many evils resulting from such special char-
ters, absolutely prohibited the granting of
such charters in the future, at ilie same time
recognizing the injustice of annulling those
already granted, allowed these 1o remain
until repecaled or voluntarily surrendered,
but required the Legislature to open the way
by general Iaw for the incorporation of eities
and towns theretofore incorporated by special
acts.” In re Senate Bill, 293, 21 Colo. 38, 42,
39 Pac. 522,

In Ward v. Contracting Co. (C. C.) 79 Fed.
390, Judge Phillips, in discussing a section
of the Constitution of Missouri. practically
the same as the section here under considera-
tion, said: ““This provision of the Constitu-
tion is both mandatory and prohibitory. Its
command is, not only that the Legislature
shall provide for the organization and classi-
fication of all ecities in the state, but such
provision must be by general laws, not spe-
cial enactments. It then commands the class-
ification of such cities, and interdicts the
creation of more than four classes. It fur-
ther commands, not only that the Legislature
shall define the restrictions and powers of
each of said classes, but also that this shall
be done by general law. It then proceeds to
declare ihe purpose of the convention in mak-
ing this requirement to be, ‘so that all such
municipal corporations of the same eclass
shall possess the same powers and be subject
to the same restrictions.” The clear intent
of which is to prevent the multiplication of
classes of municipalities, and the giving to
one within the same class different powers or
functions, and imposing upon any one re-
strictions different from those in the same
class or division. In short, it is to secure
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ahsolute uniformity, by general law appli-
cable to all the given classes, respecting the
faculties with which they might be endowed,
and the limitations placed upon their fune-
tions by the Legislature; so that any person,
anywhere, desiring to ascertain what are the
powers and restrictions of any one city of a
given class in the state, could be advised
thereof by looking at the ‘general law’ de-
fining such powers and restrictions.”
“City charters were the favorite ground for
special legislation. The constant tinkering
to which those instruments were subjected,
not only created confusion and uncertainty
in construing the law, but covered the state

with specimens of incongruous pleces of
palechwork legislation, which gave widely

varied rights to, and imposed dissimilar du-
ties and ohligations on, the citizens of dtffer-
ent localities, without any substantial grounds
for those variances. The object of the Con-
stitution of 1875 in dealing with this topic
was {0 sceure some uniformity in the organ-
ization and action of municipal corporations
in the state. Ilence tlie strict limitations
Iaid down in regard to the classification of
cities, and the prohibition of more than four
classes of city charters (even when created
by general laws of incorporation) under the
new Constitution, lcaving, however, special
charters granted previously. to continue in
operation. There was no design to isolate
ary of the cities from the great body of the
people of the state, or to grant to any city
special immunities or privileges. On the
contrary, the idea was to place all those in
like situation wunder like laws, civie duties
and obligations.” Kansas City v. Scarritt,
127 Mo. G42, G532, 21 S, W. 845, 30 S, W, 111,

“The object to be attained by the seventh
section of article nine of the Conetitution
was well understood, when the people adopt-
ed that instrument, as the organic law of the
state. In a word, it was to produce uniform-
ity in the municipal charters of the state,
so that the city officials and citizens alike
should know the law applicable 1o municipal
corporations and their limitations, and to
prevent a multiplication of charters, each dif-
ferent from the others, and also to relieve
the Legislature of a tribe of individual tink-
erers who were constantly sceking changes
in the charters of various cities and towns,
too often for their own personal aggrandize-
ment. Its design was that any citizen or any
lawyer, whether in or out of the state, who
desired to know the powers and restrictions
of a given city, could ascertain them by read-
ing the general law of the state governing
such class.” Owen v. Baer, 154 Mo. 434, 439,
550 8. W. 644,

Section 7 of article 9 of the Constitution
of Missouri is substantially the same as the
section of our Constitution here under con-
sideration. The “powers” and “restrictions”
contemplated by section 13, article 14, are
manifestly such powers and restrictions as
relate to subjects pertaining to local self-

DIGITAL



302 94 PACIFIC REPORTER.

government, such as may be designated as
strictly corporate municipal subjects, as dis-
tinguished from such subjects as involve the
relations of the citizens or the cities and
towns to the state. This conclusion is
strengthened by an examination of the law
enacted by the first General Assembly of
the state, pursuant to the command of the
section of the Constitution here under con-
sideration. It discloses that all the powers
conferred and the restrictions imposed upon
cities and towns of all classes relate to sub-
jects purely local and municipal in their
character. Gen. Laws 1877, pp. 874-919, §§
2642-2745. Judge Sanborn, writing the opin-
ion of the court in Contracting Co. v. Ward,
on appeal to the United States Circuit Court
of the Eighth Circuit (85 Fed. 27, 33, 28 C. C.
A. 667), in discussing the same section of the
Missouri Constitution said: “This section in
no way limits the power of the General As-
sembly to exercise, by the passage of local
option laws, the police powers of the state
in the prohibition or regulation of the liquor
traffic. nor its power to legislate upon sub-
jects which involve the relations of the citi-
zens or the cities to the state, such as the
drawing of juries and the collection of the
revenues of the state, nor its power to pass
enabling acts for the organization of towns
and school districts.”

The General Assembly of 18%5 enacted two
laws relating to police courts, defining the
powers and duties thereof, and providing for
the appointment of a police inagistrate., Sess.
Laws 1885, pp. 287, 290. The first applied
to all cities having a population of less than
23,000, which classification included all cities
of the second class and a number of cities
of the first class as defined by the law of
1877, while the second applied to all cities
having a population of 25,000 or more in-
habitants, including therein a portion only
of the cities of the first class. And, again,
in 1895 the General Assembly enacted a law
creating a police magistrate court in all
cities containing a population of 50,000 or
more inhabitants, and in 1903 a law creating
police courts in cities having a population of
more than 23,000, and less than 50,000, inhab-
itants. Sess. Laws 1895, p. 133, c. 60; Sess.
Laws 1903, p. 377, c. 150. All of the above
enactments were in disregard of the classifi-
cation of cities and towns made by the law
of 1877, clearly indicating that the law-mak-
ing power of the state does not regard the
classification commanded by the section of
the Constitution, and provided for by the
law of 1877, applicable to subjects or mat-
ters other than those purely local and mu-
nicipal. The constitutionality of the laws
last above referred to has been attacked in
the courts of the state, but never upon the
ground that such laws were violative of the
section of the Constitution here involved.

In McInerney v. City of Denver, 17 Colo.
302, 29 Iac. 516, the act of 1885, Sess. Laws
1885, was under consideration, and, while

section 13, article 14, of the Constitution does
not seem to have been involved, it is referred
to in the opinion, and the act was sustained.
Section 11, article 7, of the Constitution
commands the Legislature “to pass laws to
secure the purity of elections, and guard
against abuses of the elective franchise.” It
needs no argument or citation of authorities
to sustain the proposition that laws enacted
in response to the above mandate of the
Constitution in no sense relate to subjects
pertaining to local self-government or mu-
nicipal affairs, and such laws, therefore, are
not within the contemplation of section 13,
article 14, of the Constitution, and for this
reason this contention of relator is untenable.

2. It is contended that the registration acts
are in contravention of subdivisions 15 and
24 of section 23, article 3, of the Constitu-
tion: “The General Assembly shall not pass
local or special laws in any of the following
enumerated cases, that is to say: * * *
Fifteenth. The opening or conducting of any
election, or designating the place of election.
* * % Twenty-fourth. In all other cases,
where a general law can be made applicable,
no special law shall be enacted.” (a) The
registration acts are not within the inhibi-
tion of the tifteenth subdivision above quoted,
for the reason that they do not in any man-
ner attempt to control the opening or con-
ducting of elections, nor do they in any man-
ner attempt to designate the place of elec-
tion. The only provision of the acts with
reference to elections is that making the
registration committees judges of elections
held during their term of office. (b) It is
said that the acts under consideration are
special or class legislation; that a general
act applicable to the whole state should have
been enacted, and therefore these acts are
within the inhibition of subdivision 24, supra,
and further that, the acts being applicable
only to municipal corporations of a greater
population than 5,000, such classification is
unreasonable and should not be sustained.

It is well settled that a law is not local
or special when it is general and uniform
in its operation upon all in like situation, so
that it remains only to consider the question
whether or not the classification provided by
the acts under consideration is unreasonable.
Classification by population, while not di-
rectly involved in Darrow v. People, 8 Colo.
417, 8 Pac. 661, seems to have been recog-
nized as not being inhibited by the section of
the Constitution under consideration, where
it appears that such legislation was not an
attempt to evade this provision of the Con-
stitution. In State v. Miller, 100 Mo. 606,
13 8. W. 832, 1051 (referring to classification
by population). it was sald: “To make such
a law general there must be some distinguish-
ing peculiarity, which gives rise to a neces-
sity for the law as to the designated class.
A mere classification, for the purpose of leg-
islation, without regard to such necessity, is
siniply special legislation of the most per-

(Colo.
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nicious character, and is condemned by the
Constitution.” In State v. Ilammer, 42 N.
J. Law, 440, in discussing the same question
it is said:; “There must be substantial dis-
tinction, having a reference to the subject-
matter of the proposed legislation, between
the objects or places embraced in such legis-
lation and the objects or places excluded.
The marks of distinction on which the classi-
fication is founded must be such, in the na-
ture of things, as will, in some reasonable
degree at least, account for or justify the
restriction of the legislation.” See, also,
Murnane v. City of St. Louis, 123 Mo. 479,
27 S. W. 711. 'The rule announced by the
above authorities is generally adopted by the
courts. We take judicial notice of the fact
that there are many municipal corporations
in this state having a greater population
than 5,000. The necessity for legislation of
the character here under consideration must
be conceded as being peculiarly applicable
to cities and towns where large numbers of
voters are congregated, to the end that the
purity of elections may be secured, and abus-
es of the elective franchise guarded against.
The necessity for such legislation existing,
the classification adopted is a matter to
be determined by the Legislature, and the
courts will not run a race of opinions with
the legislative hranch of the government up-
on this question. The position of relator up-
on this phase of the case cannot be sustained.

3. It is said that the acts under consider-
ation are in conflict with the following pro-
visions of the Constitution: (a) Section 1,
article 2: “That all political power is vested
in and derived from the people; that all
government of right, originates from the
people, is founded upon their will only, and is
instituted solely for the good of the whole.”
(b) Section 28, article 2: “The enumeration,
in this constitution of ecertain rights shall
not be construed to deny, impair, or dispar-
age others retained by the people.” (c¢) Arti-
cle 3, dividing the powers of the government
into three distinct departments, legislative,
executive, and judicial. (d) Section 34, arti-
cle 5, forbidding appropriations for charita-
ble, ete., purposes to any person, corporation,
ete., not under the absolute control of the
state.

The argument in support of the above con-
tentions is based upon the general proposi-
tion that the registration acts deprive the
people of the right of local self-government,
in that the appointment of registration com-
mittees, by the terms of the acts, is vested in
the county clerk, and thus the right of the
people to elect or appoint their local officers
is infringed, or may be infringed, as the
county clerk may not be a resident of the
municipality, although he must be a resident
and elector of the county, a separate and dis-
tinet municipality. Having determined that
the acts under consideration do not relate
to subjects pertaining to local self-govern-
ment, it follows that they do not infringe
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any right of local self-government vested in
the people, and this contention of relator is
without merit.

4. And, finally, it is said that the subject
of the acts is not clearly expressed in their
titles, in violation of section 21, art. 5, of the
Constitution. The title of the act of 1905
(page 188, c¢. 100), is: “An act concerning
elections in all counties and municipalities
within thig state, whether created by direct
constitutional provisions or pursuant to stat-
utory enactment, and to provide for the ap-
pointment of a registration committee and
judges of elections, and the registration of
all qualified electors in election precincts in-
cluded wholly or partially within the limits
of cities or municipalities with a greater
population than five thousand inhabitants,
and to provide for punishing all violations
thereof, and to repeal all acts and parts of
acts inconsistent therewith.” The title of
the act of 1907 (page 321, ¢. 147) is: “An act
to amend subdivision two of section three of
the act entitled ‘an act concerning elections,’
etc, * * * approved April 5, 1905.” Our
attention is not called to any provision of
either act which is not germane to its title,
and, as the titles of the above acts are suffi-
ciently general to include all the provisions
of both acts, we dismiss this contention of
relator with the statement that it is unten-
able. A very large number of authorities
have bheen cited, all of which have been ex-
amined, and we find none opposed to the con-
clusions here announced.

Our conclusion is that the court below
properly sustained the demurrers to both
counts and dismissed the action, Its judg-
ment is affirmed.

Affirmed.

STRATTON CRIPPLE CREEK MINING &
DEVELOPMENT CO. v. ELLISOX.

(Supreme Court of Colorado. Feb. 3, 1908. Re-
hearing Denied March 2, 1908.)

1. REMOVAL OF CAUSES—CITIZENSIIIP OF PAR-
TIES—SEPARABLE CONTROVERSY.

The right of removal to a federal court on
the ground of separable controversy must be
determined solely by the case made by the com-
plaint itself, unaided by judicial knowledge or
by subsequent pleadings.

[Ed. Note.—For cases in point, see Cent. Dig.
vol. 42, Removal of Causes, § 115.]

2. SAME—CONCURRING NEGLIGENCE.

‘Where a mnonresident mining corporation
and its local foreman in charge were joined as
defendants in an action by a miner for personal
injuries, and the complaint alleged that the fore-
man knew of the unsafe condition of the stope
where plaintif was injured, and negligently
permitted such condition to exist, and also charg-
ed that the stope was by negligence in mining
rendered unsafe, and was negligently maintain-
ed in such condition under the direction of the
corporation’s superintending officers and with its
knowledge and consent, the complaint charged
concurrent acts of negligence against defendants,
and did not present a separable controversy, so
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