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press agreement between the parties binding 
the appellant upon this subject, and we are 
of the opinion that the two notes, of $10,-
000 each, the indebtedness of the Burton-
Gardner Company to respondent, existing at 
the time of the execution of the written 
guaranty by appellant, although evidenced 
by renewed notes from time to time, was not 
paid by such renewals, but was a continuing, 
existing debt, and its enforcement only was 
suspended by such renewals. If we look at 
the object and intention of the appellant at 
the time he executed the guaranty, as ex­
pressed by him, we may find the key to the 
situation. The Burton-Gardner Company 
had in Salt Lake City numerous large and 
unfinished contracts, aggregating $60,000. It 
needed more money with which to com­
plete these contracts. This money could be 
obtained by appellant signing the guaranty. 
It was an advance of money desired with 
which to complete these contracts, and not 
a discharge of past or pre-existing indebted­
ness. 

Numerous other errors are complained of. 
but their determination is unnecessary. The 
findings, judgment, and decree of the lower 
court reforming the contract, and entering 
judgment against the appellant, are revers­
ed and set aside, and the case is remanded 
to the trial court, with directions to said 
court to make an accounting between the 
parties, and ascertain the amount of money 
advanced on notes, overdrafts, or otherwise 
by the bank to Burton-Gardner Company at 
and subsequent to the date of the making of 
the written Exhibit A by the appellant, Din-
woodey, on March 17, 1892, together with 
the interest thereon, and to render judg­
ment against said appellant, Dinwoodey, for 
such amount found due, in accordance with 
this opinion, together with costs of this ap­
peal; and the court below will assess its 
costs as it may seem proper in the premises. 

MINER, J. I concur in the judgment. 

ZANE, C. J. (concurring as to the conclu­
sion of the court, except as to the taxation 
of costs). The plaintiff claimed about $4,000 
advanced to Burton-Gardner Company after 
the execution of the note or guaranty de­
scribed in the opinion of the court, and $20,-
000 advanced to that company before that 
time. The defendant Dinwoodey offered to 
pay the advancement made after the execu­
tion of the guaranty, but refused to pay the 
$20,000 advanced before. The court below 
held on demurrer that Dinwoodey was not 
bound by the guaranty to pay the last-nam­
ed sum, and the plaintiff amended its com­
plaint, alleging a mutual mistake in draw­
ing the guaranty, and that it was intended 
to cover the advances before its date as well 
as after. This Dinwoodey denied, and the 
court entered a decree reforming the guar­
anty, and entered judgment against Din­
woodey for the $20,000 as well as the amount 

of the advancements after the execution of 
the guaranty. To reverse the decree reform 
ing the guaranty and the judgment as to the 
$20,000, Dinwoodey appealed, and this court 
reversed the decree reforming the guaranty 
and the judgment, so far as it included the 
$20,000, and directs the court below to enter 
judgment only for the amount of the subse­
quent advances. The appellant succeeds on 
his appeal, and yet the opinion of the court 
taxes the costs of the appeal against him, 
amounting to about $300. This I believe to 
be wrong. Those costs should have been 
taxed against the plaintiff, the party defeat­
ed. Dinwoodey could only get rid of the 
$20,000 by the appeal. 

DENVER & R. G. R. CO. v. ILES. 
(Supreme Court of Colorado. March 21, 1898.) 
RES JUDICATA—INSTRUCTIONS—LIABILITY OF MAS­

TER—MEDICAL TREATMENT. 
1. A judgment as of nonsuit entered on mo­

tion of defendant at the close of plaintiff's evi­
dence, on the ground that plaintiff has not 
made a case sufficient to go to the jury, is not 
res judicata in another action between the 
same parties for the same cause. 

2. When a cause of action is pleaded as ex 
contractu, and evidence is introduced to prove 
a breach of contract, it is error for the court 
to refuse proper instructions based upon that 
theory, and instruct on its own motion, and 
against the objection of defendant, as though 
the action was ex delicto. 

3. A master is not bound to furnish medical 
attendance to a servant injured in the perform­
ance of duty, and is not liable for negligence 
if he declines a request from the injured serv­
ant to be permitted to obtain treatment, or does 
not obtain or aid him in obtaining same. 

Appeal from district court, Arapahoe coun­
ty. 

Action by William lies against the Denver 
& Rio Grande Railroad Company. From a 
judgment in favor of plaintiff, defendant ap­
peals. Reversed. 

The plaintiff (appellee) was a member of an 
engineering party employed by the defend­
ant company, and claims to have been in­
jured while in the discharge of his duties. 
While the nature and extent of these in­
juries, consisting of a dislocation of plain­
tiff's shoulder, and a partial fracture, or 
bruise, of the bone of the upper arm, are not 
in this action material, it may not be inap­
propriate to remark that they have not se­
riously or permanently disabled him, and, 
according to the testimony of his own wit­
nesses, his condition at the trial was about 
as good as that of the average man would 
be who had received seasonable medical treat­
ment for similar injuries; but, for the pur­
poses of this opinion, the injuries as charged 
may be admitted. 

The plaintiff brings this action against the 
company to recover damages, not for the 
original injury, but for the pain and suffer­
ing endured by him in addition to what he 
naturally would have undergone had it not 
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been for the defendant's acts, which are stat­
ed in the complaint as follows: It is alleged 
that by the custom of the company, and un­
der the express terms of his employment, 
plaintiff was entitled, in case of receiving 
Injury, to be sent to the company's hospital 
at Denver, there to receive treatment, which 
hospital, he claims, the defendant company 
maintained for that purpose, and for whose 
maintenance there were deducted from his 
wages and that of each of Its employes 50 
cents per month. When he received the in­
jury he notified the foreman of the party, 
and asked to be sent to said hospital, but the 
foreman refused to permit him to go, and 
neglected to furnish him with money to go, 
well knowing that at that time he had no 
money to procure transportation. The place 
where the accident occurred was in the 
mountains about 4 miles from a railroad, and 
130 miles from Denver. The weather was 
cold, and the roads covered with snow, and It 
is alleged that for a period of about 17 days 
plaintiff was so detained by the foreman, 
and required to do cooking for the engi­
neering party, without having the Injuries 
properly attended to, and without being sent 
to said hospital; to both of which he was en­
titled, under the express terms of his em­
ployment. We repeat that the recovery is 
sought, not for the original injury, but only 
for additional pain and suffering, If any, 
caused by the defendant's failure or neglect 
to send the plaintiff, or permit him to go, 
from the place where the injury happened to 
the hospital for treatment. The trial was to 
a court and jury, and resulted in a verdict 
in favor of the plaintiff in the sum of $3,833. 
To reverse the judgment entered upon this 
verdict, the defendant prosecutes this appeal. 

The defendant first filed an answer setting 
up that In a former suit in the district court, 
between the same parties on the same cause 
of action, the plaintiff, at the close of his evi­
dence, was, upon motion of the defendant, 
nonsuited, and this judgment of nonsuit was 
pleaded in bar of the present action. This 
answer having been held insufficient by the 
court, the defendant was required to answer 
further, which it did, setting up in one de­
fense a general denial, and, as a second 
defense, negligence of the plaintiff which 
contributed to the injury. Upon the trial 
the defendant asked the court to instruct the 
jury as follows: "(2) This is an action of 
contract, and the burden is upon the plaintiff 
to prove a contract with the railroad com­
pany, and a violation of that contract by the 
railroad company, from which damage re­
sulted to him. (3) The defendant is not lia­
ble for the original injury which the plain­
tiff claims to have sustained, and cannot in 
any event be liable unless It Is shown that it 
was by the terms of its contract with the 
plaintiff bound to transport him to Denver, 
and put him in a hospital for treatment, If 
necessary, and that his injuries were such 
that it was necessary to transport him to 

Denver, and put him In a hospital for treat­
ment, and, further, that its failure so to 
do resulted in damage to him." "(6) There 
was no obligation upon the defendant to fur­
nish medical care or assistance to plaintiff," 
—all of which the court refused. Of Its 
own motion the court, Inter alia, gave the 
following instructions: "(4) If you find from 
the evidence that the plaintiff received a 
physical Injury while engaged as an employe 
of the defendant company, and such physical 
injury was of that character that it required 
medical or surgical aid or treatment, and 
that the plaintiff at the time he received such 
physical Injury was at a place remote from 
a place or places where such medical or 
surgical aid or treatment was accessible, It 
was the duty of the defendant company to 
permit the plaintiff, under such circumstan­
ces, to go and to receive proper medical or 
surgical aid and treatment; and if, under 
such circumstances, the defendant, through 
its agent or employe, declined a request from 
the plaintiff to be permitted to seek such 
medical or surgical aid and treatment, or 
neglected so far as was within its reason­
able power to aid the plaintiff or permit the 
plaintiff In obtaining or to obtain such med­
ical aid or treatment, then, and in that case, 
the defendant would be guilty of negligence. 
(5) If you find from the evidence that the 
plaintiff, on account of the negligence of the 
defendant, in the light of these instructions, 
at a time when he had been and was so 
physically injured, endured additional pain 
and suffering to that which the plaintiff 
would have endured as a consequence of 
such physical injury without such neglect, 
If you believe from the evidence that such 
neglect occurred or existed, then, and in that 
case, you should find for the plaintiff, and 
assess his damages at a sum which, in your 
judgment, would fairly compensate the 
plaintiff for such additional pain and suffer­
ing." To the giving of these instructions ex­
ceptions were duly taken by the defend­
ant. The errors assigned, and chiefly relied 
upon, are the overruling by the court of 
the plea In bar, the refusal of the court to 
give the instructions as asked by the de­
fendant, and the giving of the instructions 
by the court of its own motion, as herein­
above set out. Additional facts, so far as ma­
terial, will be stated in the opinion. 

Wolcott & Vaile and Henry F. May, for 
appellant Wells, Taylor & Taylor, for ap­
pellee. 

CAMPBELL, C. J. (after stating the facts). 
We are much impressed with the force of 
the argument of appellant's counsel that a 
Judgment of dismissal entered by the court 
upon the motion of the defendant, at the 
close of plaintiff's testimony, upon the 
ground that a sufficient case has not be«n 
made to go to the jury, Is as much a judg­
ment on the merits as though the defendant 
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had proceeded to introduce its testimony, 
and after all the testimony was in the court 
had directed a verdict, or the jury had 
found, for the defendant. But the rule as 
laid down by the text writers, and supported 
by the cases, is that where a judgment, as of 
nonsuit, is entered upon motion of the de­
fendant, it is not res adjudicata upon the 
merits, and cannot be pleaded as a bar to an­
other suit on the same cause of action be­
tween the same parties. Counsel for appel­
lant recognize this statement of the rule, but 
nevertheless maintain that its origin at com­
mon law, as first announced, was where the 
plaintiff himself took a voluntary nonsuit; 
while under the code practice, where the 
plaintiff has produced all the evidence he 
has to offer and the defendant moves for a 
nonsuit, the latter case is entirely different 
from the former. The hardship to which a 
defendant may be subjected, by being re­
quired to defend against successive actions 
where the plaintiff has been nonsuited, may 
be conceded; but a trial court may, in a 
proper case, either sua sponte or upon de­
fendant's motion, direct a verdict for the de­
fendant instead of entering a judgment as 
of nonsuit, and thus relieve against harass­
ing litigation. But under the general rule, 
in the absence of a statute to the contrary, 
and particularly under our Code and the pre­
vious decisions of this court, we must hold 
that a judgment as of nonsuit, as pleaded 
in this case, is not a bar to the present ac­
tion. We are cited by appellant to the ease 
of Best v. Hoppie, 3 Colo. 137, as holding 
that a judgment of dismissal, where the 
plaintiff has failed to make out his case, is a 
judgment upon the merits. In that case such 
seems to have been the holding, but the judg­
ment of dismissal in question was one ren­
dered by the district court under the certio­
rari act, wherein the district court had be­
fore it the proceedings of the justice court, 
in which latter court the entire case seems 
to have been gone into; and, as provided by 
the certiorari act, it was the duty of the dis­
trict court to disregard imperfections or de­
fects in the proceedings not affecting the 
merits, and to render such judgment as the 
facts and law would warrant; and, while 
under that particular act the judgment of 
dismissal upon plaintiff's failure to establish 
his case was a judgment upon the merits, it 
can scarcely be regarded as a decision that, 
in an action under the Code, a judgment as 
of nonsuit on motion of the defendant, and 
against plaintiff's objection, is res adjudi­
cata of the merits. The decision in this case 
was handed down at the February, 1870, 
term of the court; and at the October, 1877, 
term, the same court, in the case of Charles 
v. Insurance Co., 3 Colo.. 419, held that the 
dismissal of the action under consideration 
could not be given any broader effect than a 
judgment as of nonsuit, and that the latter 
was not conclusive of the rights of the par­
ties, but was final only as to the pending ac­

tion, and did not prevent, and could not be 
pleaded as a bar to, a subsequent action. 
So, also, to the same effect, is Tripp v. Fiske, 
4 Colo. 24; and, while the question was not 
directly involved, yet the reasoning in the 
case of Hallack v. Loft, 19 Colo. 74, 34 Pac. 
508, is to the same effect. In a case earlier 
than either of those above cited (Westcott 
v. Bock, 2 Colo. 335) the same ruling was 
made. Indeed, sections 166 and 167 of the 
Code of 1887 would seem to settle this ques­
tion against the appellant. The former sec­
tion provides that an action may be dismiss­
ed, or a judgment of nonsuit entered, in five 
specified cases, the fifth of which is that the 
court, upon motion of the defendant, may en­
ter such a judgment when, upon the trial, 
the plaintiff fails to prove a sufficient case 
for the jury. The latter section is as fol­
lows: "In every case, other than those men­
tioned in the last section, the judgments shall 
be rendered upon the merits." This would 
seem to imply that the judgments of dis­
missal or nonsuit provided for in the preced­
ing section were not judgments upon the 
merits. The authorities upon this question 
are collected in 6 Bnc. PL & Frac., at page 
875, and particularly at page 98G et seq., and 
sustain the rule which we have just an­
nounced. 

As we read the complaint, the cause of 
action declared upon is the violation by the 
defendant of a contract. The obligation 
resting upon the defendant to send plaintiff 
to its hospital, and furnish him medical 
treatment, existed, if at all, as the result 
of a contract so providing, and so far, at 
least, as the pleading is concerned, no such 
obligation is claimed independent of con­
tract. It is nowhere alleged therein that 
the defendant's duty in this particular arose 
out of the mere relation of employer and 
employe, or was incident thereto. From the 
foregoing it follows that, if the plaintiff fails 
to prove either the contract or its violation, 
his action fails. That the plaintiff relied 
upon a breach of contract is further evi­
dent from the tact that a large part of his 
testimony consisted of an attempt to show 
the usage of the company and the contract 
as pleaded. Such being the cause of action, 
instructions numbered 2 and 3, asked by 
the defendant, should have been given. Pos­
sibly the court concluded from the evidence 
that there was not sufficient proof either of 
the usage of the company or the making of 
a contract to warrant the giving of such in­
structions. If so, its direction to the jury 
should have been to return a verdict for 
the defendant, as practically asked in in­
struction No. 0. The court, however, after 
refusing these instructions, proceeded of its 
own motion to instruct the jury upon the 
theory that the action was based, not upon 
the violation of a contract, but upon the 
negligence of the defendant in failing to 
discharge a duty existing independent of 
contract, and, possibly upon the theory that 



Colo.) C L E M E S v. F O X . 225 

the test imony tended to show negligence, 
submitted the case to the ju ry as though 
t h a t had been pleaded. But, even a t the 
plaintiff's request (which in the record does 
not appear to have been made), it would 
have been improper for the court, aga ins t 
the proper objection of the defendant, which, 
in effect, was made In this case, to change 
the action from one ex contractu to one ex 
delicto, and to permit a recovery under the 
lat ter . If the action w a s ex contractu, the 
defendant ' s liability would a t t ach upon non­
performance by the defendant , irrespective 
of the question of i ts negligence; whereas, if 
negligence was the cause of action, proof 
of the contract pleaded was altogether un­
necessary, but proof of negligence was es­
sential. I t is clear from this discussion t h a t 
the cause of action pleaded, being one aris­
ing out of contract, was an entirely different 
action from t h a t under which the court 
framed its instructions, and an amendment , 
sett ing up a tor t as a cause of action, or the 
admission of evidence thereunder agains t 
defendant 's objection, was improper. Giv-
ens v. Wheeler, 5 Colo. 598; Id., 0 Colo. 
149; 1 Enc. PI. & Prac . p. 547 et seq., es­
pecially pages 550, 557, 5GG, 5G7, 569, 571, 
and authori t ies there cited. 

While not necessary to determine the t rue 
rule, we must j o t be understood as holding 
tha t the measure of damages as contained 
in instruction No. 5 is the correct one, even 
if the contract had been established as plead­
ed, or t ha t any such rule prevails, were 
negligence pleaded as the cause of action. 
If, however, it be contended—which we think 
could not successfully be done—that de­
fendant acquiesced in the substi tut ion of 
a new causa of action, or waived a vari­
ance in the proof, still the judgment cannot 
stand, as we now proceed to show. The 
general rule is that , in the absence of con­
tract , a mas ter is not obliged to furnish 
medical attendance to a servant who is in­
jured in the performance of his duty. Wood, 
Mast. & S. (2d Ed.) § 99, and cases cited. 
There are authorit ies, such as Railroad Co. 
v. Murray, 82 111. 7G, and Railroad Co. v. 
McMurray, 98 Ind. 358, holding tha t where 
there is an extreme emergency, and an in­
ju ry has been received by an employs' of a 
corporation, it is within the author i ty of an 
agent of the employer, highest in author i ty 
a t the t ime and place where the injury oc­
curred, to bind the company by a contract 
to pay a physician for services rendered to 
the injured servant ; but we are cited to 
no cast , and we find none, where it is held 
to be the duty of an employer, in the ab­
sence of contract, to furnish medical service 
and to send o a hospital a servant injured 
while in the service. But if this were a case 
where the cause of action declared upon 
was negligence, and if such a duty arose 
out of the mere relation of master and serv­
an t (which we have already seen is not the 
case), still the court wrongly instructed the 
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jury . If, by analogy to the cases Just re­
ferred to, it can be said t h a t such a du ty 
ever exists independent of contract,— 
which we have jus t said is not the law,— 
it is only in a case of great emergency, and 
where it is imperat ive to save life or pre­
vent great harm. The mere fact t ha t an 
injury was inflicted requir ing medical or 
surgical t reatment , or t h a t the locality where 
it was received w a s remote from the place 
where such t rea tment was accessible, does 
not make it negligence on the par t of the 
defendant if the la t ter declines a request 
from the injured servant to be permit ted to 
seek t rea tment , or does not obtain for plain­
tiff, or aid him in obtaining, the same. 

But the court in its charge vir tually in­
structed the j u ry tha t the mere fact, as 
stated, was negligence, in which we cannot 
concur. Fur thermore , in instruction No. 8, 
tendered by the defendant, the court was 
asked, in substance, to instruct the j u ry 
tha t the plaintiff could not, even though 
the defendant was guilty of negligence, lie 
by and neglect to obtain t ranspor ta t ion for 
himself, and the required care and attention, 
but tha t it was his duty, if he could, to 
obtain both this t ranspor ta t ion and care for 
himself, and, if he failed in this, he was 
guilty of contributory negligence, and could 
not recover. T h a t there was evidence tend­
ing to show tha t plaintiff might have got 
for himself what he claims it was defend­
ant ' s du ty to furnish clearly appears , and 
so, upon the court 's mistaken theory tha t 
negligence was the cause of action, to have 
been consistent therewi th this instruction 
should have been given. For the errors 
pointed out the judgment should be reversed, 
and the cause remanded; and it is so or­
dered. Reversed. 

CLEMES v. FOX et al. 

(Supreme Court of Colorado. April 18, 1898.) 

COUNTY COUHT—JURISDICTION — WAIVER —JUDG­
MENT— VACATION—ADMINISTHATOHS—CLAIMS 

— A P P F A L — R E V I E W — P R E S U M P T I O N S . 

1. Under Const, art. G, § 23, giving county 
courts original jurisdiction in probate matters, 
and Mills' Ann. St. § 1054, making their civil 
jurisdiction concurrent with district courts, 
a county court may, for fraud or mistake, va­
cate at a subsequent term an order allowing a 
claim against an estate, or approving the award 
for the widow's allowance. 

2. Where the grounds on which a county 
court at a subsequent term vacated orders al­
lowing claims and approving the widow's allow­
ance do not appear, it is presumed to have been 
for fraud or mistake. 

3. A statement by the county court that an 
administrator's appeal from an order vacating 
an allowance of claims was taken in good faith 
does not constitute a ruling that his payment 
of such claims was in good faith. 

4. Where the county court has set aside or­
ders allowing claims against an estate, it is 
presumed that the administrator's claim to pro­
tection for payments made in good faith on 
such claims, after allowance thereof, was con 
sidered. 


