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Goodrich & Street, tor appellant. Baker
& Campbell, for appellee.

SLoan, J. This cause was tried at the
May, 1888, term of the district eourt of
Maricopa county. The judgment was en-
tered on the 14th day of June, 1888. The
first Monday in November following was
the day fixed by law for the beginning of
the succeeding term of said court. Thereis
a minate entry of the clerk in the tran-
script showing that a motion for a new
trial in this case, submitted at the May
term, was oveiruled by the courtonthe 3d
day of December, 1888, and notice of appeal
given on that day. The bond on appeal
was filed onthel2th day of December, 1888,

Paragraph 837, Rev. Si. 1887, requires
that a motion for a new trial shall be de-
termin-d at the term when the motion is
made. This requirement of the slatute ig
mandatory. If a motion for a new trial
be not acted upon during the term, it is
discharged at the end of theterm bv opera-
tion of law. McKean v. Ziller, 9 Tex. 58,
The remedy, in such a case, is to apply to
the court for action upon the motion be-
fore the end of the term. Laird v.State, 15
Tex. 317.

The notice of appeal must be made dur-
ing the term, and the bond on appeal must
be filed within 20 dayvs after the term, at
which final judgment is entered. These re-
quirements must be strictly complied with
to give this court jurisdiction. In this
case no notice ot appeal was made during
the term at which the judgment was en-
tered, and no bond given until more than
20 days after the end of the term. There
facts appearing upon the record, the ap-
peal must be dismissed for want of juris-
diction. 1t is 8o ordered.

WrigHT, C. J., and KisBEY, J., concur-
ring.

CLANTON v. RyaN.
(Supreme Couit of Colorado. June 13, 1890 )

EBrLECTION8—CONTEST—TRIAL—RECOUNT—EVI-
DEXCE.

1. A county election contest may be tried not-
withstanding a change of county judges after the
commencement of the trial; but in such case the
trial must be de noro.

2. Where the cause of contest alleged is error,
mistake, fraud, malconduct, or corruption in the
counting or declaring the result of an election,a
recount of the ballots should be ordered as a mat-
ter of course upon request of the complaining
party.

8. Upon the production of evidence tending to
show error, mistake, fraud, malconduct, or cor-
ruption on the part of the election board, or anv of
its members, in the matter of receiving, number-
ing, depositing, or canvassing the ballots, or other
illegal or irregular conduct in respect thereto, an
inspection and comparison of the ballots with the
poll-lists should be allowed, in connection with the
oral evidence in reference thereto.

4. In a county election contest, the statement
of contestor that he is “an elector of the county”
is a material averment, and, if denied by the an-
swer, must be proved, or the contest as such must
fail; nor is the contestor excused from producing
evidence in support of suchaverment on the ground
that other competent evidence is refused.

(Syllabus by the Court.)

Appeal from Lake county court.
The facts necessary to an understanding
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of the ovinion, as disclosed by the record,
are as follows: At the general election in
1889, there were three candidates for the
office of sheriff of Lake county—Timotlhy
B. Ryan, appellee; Harmon R. (lanton,
appellant; and Willis A. Loomis. The re-
sult, as certified by the county board of
commissioners, showed that Ryan had a
plurality of 193 votes over (lanton, ihe
nexthighest competitor. Thereupon Clan-
ton instituted procecdings against Ryan
pursuant to the act of April 10, 1835, Sess.
Laws, 193. The statement of contest, filed
pursuant tosection 14 ofsaid act, contains,
among other things, allegations to the ei-
fect that contestor was at the date of the
election, and still is, an elector of said
Lake county; that there were errors, mis-
takes, raud, and corruption in the count
and return of the votes from certain pre-
cincts of the county, and that such errors
and mistakes thus fraudulently made were
sufficient to change the result of the elec-
tion, whereby the will of the electors was
annulled and defeated, and the contestor
deprived of the office to which, but for the
errors, mistakes, and fraud aforesaid, he
would have been declared lawfully elected.
The answer denies the alleged errors,
mistakes, fraud, and corruption in the
count and return of the votes, and also
denies that confestor was at the date of
the election, or atany timesince said date,
anelector of said county. The issues being
settled, the contest came on to be tried
before Hon. GEOrRGE S. PHELPS, county
judge; the trial commencing on December
26, 1889. A large amount of testimony was
introduced in behalf of the contestor, in-
c¢luding the testimony of nearly 100 wit-
nesses, and the examination of a large
number of ballots which were alleged to
have been fraudulently counted and re-
turned. This evidence tended to show
many gross errors, mistakes, and frauds
in the count and return of the votes, and
other misconduct of some of the election
officers, as allrged in said statement.
Pending the trial, January 13, 1890, the
term of office of the presiding judge ex-
pired; and thereafter, the case beingcalled
for trial before Hon. WiLrLiaM R. HALL,
the new county judge, it was objected by
counsel for contesteethat the trial, having
been commenced before one judge, could
not be proceeded with before another.
The court, however, ruled that the contest
might still be tried, but that the trial must
be de novo. Counsel for contestor object-
ed and excepted to this ruling, and also to
the refusal ot the court to consider the
testimony taken before the former judge;
such testimony having been “takenin full,
and filed in said cause,” as required by the
statute. (‘ounsel forcontestor then offered
the ballots which had been cast in certain
precinets as primarvy evidence to contra-
dict and dispute the return and certificate
of the judges of such precinets, and to sup-
port the particular andspecific allegations
of the statement that the election judges,
by malconduct,fraud, and corruption, had
erroneously counted votes in favor of con-
testee which ind really been cast for con-
testor., Objection to this offer was sus-
tained on the ground that there had been
no proof that would warrant the court in
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opening the ballot-boxes; the court hold-
ing, however, that contestant would be
permitted to offer any legitimate proof of
the fraud and corruption as charged.
Counselforcontestant reserved exceptions;
and, the case being decided infavor of con-
testee, this appeal is brought. The section
of the act of 1885, (Sess. l.aws, 198,) spe-
cially considered in the opinion, reads as
follows: “See. 17. Immediately after the
joining of issue as aforesaid, the county
judge shall fix a day for the trial to com-
mence, not more than twenty, norless than
ten, days after the joining of issue, as
aforesaid, and such trial shall take preced-
ence of all other business in said court.
The testiinony may be oral, or by deposi-
tions taken before any officer authorized
to take depositions. Any depositions tak-
en to be used upon the trial of such con-
test may be taken upon four days’ notice
thereof. The county judge trying such
cause shall cause the testimony to be taken
in full, and filed in said cause. The trial
of such causcs shall be eonducted accord-
ing to the rules and practice of the county
court in other cases. An appeal from the
judgment and final determination in any
cause may be taken to the supreme court,
the same as in other causes tried in said
court: provided, that such appeal be
prayed for, bill of exceptions settled, bond
for costs executed and filed, and the record
transmitted to the clerk of the supreme
court, within twenty days from the date
of entering such judgment. The supreme
court shalladvance such cause to the head
of the calendar, and hear and determine
the same with all reasonable dispatch.”

A. S. Weston, S. J. Hanna, Geo. Gold-
thwaite, and Geo. R. Elder, for appellant.
A. T. Gunuell, for appellee.

EvvioTT, J., (after stating the facts as
above.) No extended argument is neces-
sary to demonstrate that it was the de-
sign of the framers of ourconstitution that
laws should be enacted whereby contested
election cases might be thoroughly tried,
and impartially and speedily determined.
In a republic the people are sovereign, and
their sovereignty is primarily expressed in
thechoice of those who areto exercise gov-
ernmental powers. In monarchical govern-
ments, it is regarded as one of the highest
crimes to attempt to overthrow the au-
thority of the reigning prince. As citizens
of a free republic, we should at least be
as loyal to our country and its institu-
tions as the subjects of a monarchy are to
theirs, and should regard any attempt to
defeat the will of the sovereign people in
the lawful exercise of the elective fran-
chise as the highestcrime against the state
or nation. In the light of these funda-
mental truths, the obligation of every de-
partment of the government, and the
duty of all good citizens, become clearly
apparent. Siringent laws should be care-
fully enacted to secure fairness and pre-
ventiraud inthe conduct of elections; and
such legislation should be liberally con-
strued, and rigidly enforced. Upon the
faithful discharge of these duties and obli-
gations depends the stability and perpe-
tuity of our free institutions.

By the act of 1885 (Sess. Laws, 193) it

is provided that contested election cases
of county officers, except county judges,
shall betried by thecounty judge urcounty
court of the proper county. The issues
are required to be speedily made up, and
the trial to be fixed for an early day; and
in case ol appeal the cause is to be taken
direct to the supreme court, where it has
precedence over ordinary cases. Though
we shall not undertake to notice all the
assignments of error presented, yet, as
certain questions of paramount public
concern, and of great practical impor-
tance in the trial of election contests, are
involved in the record, and have been fully
argued by counsel, we shall endeavor to
give them due consideration.

In our opinion, Judge HALL was right
in ruling that a trial of the contest might
be had upon his accession to the bench,
notwithstanding the term of Judge PuELPS
had expired after the trial had commenced.
Elections for county judges take placeonce
in three years, but it is only once in six
years that such elections occur simulta-
neously with the general election ofcounty
otlicers. While county election contests,
if promptly proceeded with, may be con-
cluded before the date when newly-elected
county officers are required to qualify, yet
we see no reason to suppose that the law
relating to the trial of such contests was
framed specially with reference to that
event; and, if such trials are not then con-
cluded, there seems to be no reason why
they should not be finished orretried after-
wards. - Public policy undoubtedly requires
that election contests shall be tried as
speedily as the rights of the parties, and
the orderly administration of justice, will
permit. Iivery citizen is, or should be, in-
terested in havingsuch contests determined
according to the real choice of the lawful
electors, as expressed at the polls, without
regard to his individual preference. See-
tion 17 of the act of 1885, supra, provides
that “the county judge trying such cause
shall cause the testimony to be taken in
full, and filed in said cause.” From this
language, it is argued with much force
that the new judge should have taken up
the trial where the retiring judge left it,
and should have considered the evidence
taken by his predecessor as substantive
evidence in the cause. Inview of the hard-
ships resulting from mistrials which are
liable to occur in cases of this kind, especi-
ally where a change of county judges fol-
lows a general election of county oflicers,
we might be inclined to hold that such
was the purpose and intent of requiring
the testimony to be thus preserved, were
it not that the very next sentence of the
act requires that “the trial of such causes
shall be conducted aceording to the rules
and practice of the county court in other
cases.” By the words “other cases” must
be understood ordinary civil actions. It
certainly is not “according to the rules
and practice” in the trial of ordinary civil
actions before a court of record for one
judge tohear the evidence, or a part there-
of, orally, and then for another judge to
render a finding and judgment upon such
evidence, however perfectly the same may
have been preserved. It is more probable
that the object of requiring the testimony
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to be preserved was for convenient refer-
ence afterwards, or for use on appeal, or
as a deposition in case a second trial
should be had when witnesses should have
dicd or removed from the county.

From the allegations of the stalement in
this case, it appears that the contestant
nndertook to show that certain ballots
cast by legal voters were either falscly
counted, and so made the basis of a false
return, or that they were surreptitiously
changed or destroyved by some of the clec-
tion officers, and other and different bal-
lots substitated in their stead. Tosustain
these allegations, oral testimony, in con-
nection with the ballots and the poll-lists,
was competent evidence to be introduced
at the trial. When the ballots and poll-
lists are produced from the possession of
the proper custodian, it ispresumed, prima
facie, that a ballot bearing the number
opposite the name of sn elector on the
poll-list shows how such elector voted.
When itis attempted to overthrow this
prima facie presumption by oral evidence,
it is important that the trial judge should
have an opportunity to hear and see the
living witnesses, if they can be produced,
in order that he may the better pass upon
their credibility and the weight of their
evidence.

Under the causes of contest set forth in
the sworn statement of the contestor, a
recount of the ballots inthe precinct where
error, mistake, fraud, malconduct, or cor-
ruption was charged should have been or-
dered as a matter of course upon request
of the complaining party. A mere recount
does not involve any exposure of the
secrecy of the ballot. Upon the produc-
tion of evidence tending to show ervor,
mistake, fraud, malconduct, or corruption
on the part of the election board, or any
of its members, as charged, in the matter
of receiving, mumbering, depositing, or
canvassing the ballots, or other illegal or
irregular conduacet in respect thereto, an
inspection and comparison of the ballots
with the poll-lists should also have been
allowed, in connection with the oral evi-
dence in refereuce thercto. The recrecy of
the ballot is not so important as its
purity; and when, in a proper proceeding,
there is evidence tending to show that the
ballots of electors have been changed,
tampered with, or destroyed, either by
mistake or by the fraudulent conduct of
any member or members of the eleeton
board of any precinct, or any other per-
son or persons, it is the right of the pub-
lic, and of the electors themselves, as well
as the candidates, to have sueh matters
thoroughly investigated; and courts of
justice, under such circumstances, should
be swift and fearless to assist in all lawiul
and proper ways to ascertain the truth in
respect to such charges, and to rectify as
far as possible any and all wrongs,
whether of mistake, negligence, or erime,
which may be proved to have been com-
mitted against the elective franchise.

In anelection contest proceedingsuch as
this, the averment in the statementof con-
testor that heis “an elector of the coun-
ty” is a material averment. (Act 1885, p.
197, § 14;) and if denied by the answer, as
in this case, it must be proved, or the con-
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test as such must fail. Nor can the con-
testor, on appeal to this court, excuse the
non-production of evidence in support of
such averment, on the ground that com-
petent cvidence in support of other aver-
ments was offered and refused on the
trial. The contestor having rested his
cause in {he court below without offering
any evidence that he was an elector of the
county, the contest was rightly dismisscd,
and the judgment ig accordingly aflirmed.

ProrLe ex rel. Reckier v, DistricT CountT
0F ARAPAHOE COUNTY.
(Supreme Court of Colorado. June 13, 1890.)

Maxpamts 70 DIsTRICT COURT—JUDGES.

1. The writ of mandamis may be used to
command a subordinate court to proceed to judg-
ment; but when the act to be done is of a judicial
or discretionary character, the kind of order or
judgment 1o be rendered cannot be thus controtled
or directed. The writ cannot properly usurp the
functions of a writ of error, or tuke the place of
an appeal; nor will it lie against a subordinate
court unless it be clearly shown that such court
has refused to perform some manifest duty.

2. In Colorado two or more district judges can-
not lawfully sit and act together as a district
court except as they sit in bank for the purposes
specified in the act of April 2, 187,

(Syllabus by the Court.)

C. 1. Thomson, H.B.Johnson, 8. D. Wall-
ing.and A.W. Rucker, for petitioner. L.S.
Dixon, C.J. Hughes, Jr., and Geo.J. Boal,
for respondent.

Evviorr,J. This is an original applica-
tion to this ecourt upon petition and no-
tice for a writ of mandamus against the
district court of Arapahoe county. The
cause is submitted upon the petition and
answer. There is but little conflict be-
tween the allegations of the two plead-
ings: butto the extent they differ the aver-
ments of the answer, not being contro-
verted, must, for the purposes of this hear-
ing, be taken as true. Thefacts necessary
to an understanding and determination
of this application, as disclosed by the pe-
tition and answer, are substantially as
follows: The district court of Arapahoe
county has four judges, and holds three
terms of court a year,commencing in Jan-
vary, April, and September, respectively.
The relator, Rucker, as plaintiif, com-
menced an action in said court against
Young and others, as defendants, to en-
foree the specific performance of an alleged
contract in reference to an interest in a
certain mining claim in Pitkin county,
Colo., and for other relief. Said cause
came on for hearing at the September
term, 1889, before Hon. THOMAS B. STUART,
one of the judges thereof; and at the same
term the court made certain findings of
fact, and rendered acertain decree infavor
of the plaintiff in said cause, by which it
was ordered and adjudged, inter alia, that
an accounting be had between the parties
in said caase; that one A. B. Seaman,
Esq., be appointed referee to take the ac-
counting, and also to take testimony, and
ascertain a proper description by metes
and bounds of that portion of the mine in
litigation, and to makereport tothe court
concerning his actings and doings in the
premises within 90 days from the date of
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